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August 25, 2016 

 

 

Marlene H. Dortch, Esq. 

Secretary 

Federal Communications Commission 

445 12th Street SW 

Washington DC 20554 

 

Re:  Written Ex Parte Communication, MB Docket Nos. 14-50, 09-182, 07-294 

 

Dear Ms. Dortch: 

 

On June 30, the National Association of Broadcasters filed a request under the Freedom of 

Information Act (FOIA) seeking “[m]aterials including, but not limited to, studies, reports, articles, 

presentations, empirical data, surveys and/or internet sources” considered by the Federal 

Communications Commission’s (FCC) Media Bureau, Office of Strategic Planning & Policy Analysis, 

and Chairman Tom Wheeler and his staff in connection with “developing and/or drafting” policies in 

the above-captioned proceedings.1 The resulting collection of thirteen documents,2 which we 

received on August 16 and is attached hereto, is, to put it mildly, underwhelming. A hollow 

foundation for research or analysis, the records prove what broadcasters have long suspected -- the 

FCC has taken a purposeful “head in the sand” approach to its required quadrennial examination of 

the media marketplace.  

 

As the Third Circuit Court of Appeals noted earlier this summer, the broadcast ownership rules “lay 

the groundwork for how the broadcast industry operates and have major implications for television, 

radio, and newspaper organizations.”3 Yet even incorporating the few documents the Commission 

excluded for licensing reasons – “six broadcast and/or cable advertising cost and revenue reports 

from SNL Kagan and two Commission staff analyses of broadcast and cable television ratings 

surveys from The Nielsen Company” – the attached set of documents demonstrates that the 

Commission’s decision to maintain and even tighten broadcast ownership restrictions has been 

driven by reasons that have nothing to do with a serious examination of data. Indeed, with the 

exception of the Knight Foundation study on increasing consumption of news on mobile phones – 

which actually supports broadcasters’ arguments that they are no longer gatekeepers to 

information – the records are devoid of useful data. There is zero examination, for example, of the 

                                                 
1 See Freedom of Information Act Request from Rick Kaplan, General Counsel and Executive Vice President, National 

Association of Broadcasters (June 30, 2016). 

 
2 See Federal Communication Commission’s Reply to National Association of Broadcaster’s June 30, 2016 Freedom of 

Information Act request, attached. 

3 Prometheus Radio Project v. FCC, 824 F.3d 33, 37 (3d Cir. 2016). 
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decline of the print newspaper industry; no record about how the Internet has helped democratize 

the flow of information; and nothing else that suggests the Commission performed the kind of 

rigorous inquiry that Congress mandated. 

 

Instead, the records include information that was already publicly available, including several that 

can best be described as “odds and ends.” They contain, for example, the entire Consolidated 

Appropriations Act of 2016 (which, among other things, blocked the Commission’s retroactive ban 

on joint sales agreements), two documents that serve only to prove the existence of the CW 

Television Network, publicly-available correspondence between several senators and FCC Chairman 

Tom Wheeler, and, perhaps most peculiar of all, the Commission’s “informal timeline” for 

consideration of merger applications – even as the rules continue to prohibit mergers. According to 

the FCC’s attached cover letter, these “materials update, supplement and/or support information in 

the record of the proceeding.”4     

 

While the Commission will no doubt argue that the existing record provided enough information on 

which to base its decision to maintain its analog-era rules, these records expose a particularly 

lackluster and ultimately arbitrary and capricious effort by the FCC to seek out and consider other 

information that would show unequivocally how marketplace changes have nullified the need for 

the rules, at least in their current form. Looking through the attached record, it is impossible to 

conclude that Commission staff made any serious attempt to examine the issues presented from a 

fresh perspective. The fact, for example, that Commission staff relied upon a 2014 blog post (again 

publicly available) from Chairman Wheeler and Commissioner Mignon Clyburn suggests a pre-

ordained, results-oriented decision-making process rather than an open-minded approach befitting 

of an expert agency. This peek behind the curtain is no doubt a disappointment and insult to 

stakeholders and other Americans that expect the FCC to make thoughtful decisions based on 

current data.  

 

Ultimately, these records provide further evidence that the Commission’s decision to maintain the 

existing broadcast ownership restrictions, including the wildly outdated printed newspaper cross-

ownership ban, is arbitrary and capricious, and continues to be contrary to law.  

 

 

Respectfully submitted, 

 
 

Rick Kaplan   

General Counsel and Executive Vice President  

Legal and Regulatory Affairs 

   

                                                 
4 See Letter from Michael S. Perko, Chief, Office of Communications and Industry Information, Media Bureau, to Rick 

Kaplan (Aug. 12, 2016), included in attachment.  
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