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Pursuant to Circuit Rule 28(a)(1), Counsel for Petitioner hereby certifies the

following:

L. PARTIES, INTERVENORS, AND AMICI IN THIS COURT

National Association of Broadcasters (Petitioner)
Federal Communications Commission {Respondent)
United States of America (Respondent)

Prometheus Radio Project (Intervenor)

B

II.  RULING UNDER REVIEW

Third Report and Order, Creation of A Low Power Radio Service, MM
Docket No. 99-25, FCC 07-204, 22 FCC Red 21,912 (2007). A summary of the
Third Report and Order was published in the Federal Register on January 17, 2008
at 73 Fed. Reg. 3202. |
III. RELATED CASES

This case has not been before this Court or any other court previously.

Counsel is not aware of any related cases pending in this Court or any other court.



CORPORATE DISCLOSURE STATEMENT (FRAP 26.1)

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and D.C.
Circuit Rule 26.1, petitioner National Association of Broadcasters (“NAB”)
respectfully submits this Corporate Disclosure Statement.

NAB is a not-for-profit, non-stock membership corporation that, as a trade
association, promotes the interests of radio and television broadcasters, and
représents the interests-of broadcasters in legislative, regulatory, and judicial
matters. NAB has no parent company, and no publicly held company owns more
than 10% of its stock. Because NAB is a frade association as defined in Circuit
Rule 26.1(b), it is not required to disclose the names of its members.

STATEMENT REGARDING DEFERRED APPENDIX

Pursuant to Rule 30(c) of the Federal Rules of Appellate Procedure and D.C.

Circuit Rule 30(c), a deferred appendix will be used.
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GLOSSARY

2000 Order: Report and Order, Creation of a Low Power Radio Service, 15 FCC
Red 2205 (2000) [JA 1.

2001 Order: Second Report and Order, Creation of a Low Power Radio Service,
16 FCC Rcd 8026 (2001) [JA 1.

2005 FNPRM: Second Order on Reconsideration and Further Notice of Proposed
Rulemaking, Creation of a Low Power Radio Service, 20 FCC Rcd 6763 (2005)

A __L

2007 Order: Third Report and Order and Second Further Notice of Proposed
Rulemaking, Creation of a Low-Power Radio Service, 22 FCC Red 21,912 (2007)

DA ]
APA: Administrative Procedure Act, 5 U.S.C. § 500 et seq.

D/U: Desirable-to-Undesirable, a ratio-based methodology for evaluating radio
signal strength.

FCC or Commission: Federal Communications Comimission.

FM: Frequency Modulation, a method for transmitting audio information through
a radio signal.

JA: Joint Appendix.

kHz: Kilohertz.

LPFM: Low Power FM radio.

LPTV: Low Power Television.

MHz: Megahertz.

NAB: National Association of Broadcasters, a trade association that advocates on

behalf of more than 8,300 free, local radio and television stations. See
http://www.nab.org.



NPR: National Public Radio, a not-for-profit membership organization that
produces and distributes noncommercial news, talk, and entertainment -
programming. See http://www.npr.org/about/,

NPRM: Notice of Proposed Rulemaking, Creation of a Low Power Radio
Service, 14 FCC Rcd 2471 (1999).

OET: Office of Engineering and Technology, an FCC office that advises the
Commission concerning engineering matters. See http://www.fcc.gov/oet/.

RBPA: Radio Broadcasting Preservation Act of 2000, Pub. L. No. 106-553, div.
B, § 632, 114 Stat. 2762, 2762A-111 (2000). |

Reconsideration Order: Memorandum Opinion and Order on Reconsideration,
Creation of a Low Power Radio Service, 15 FCC Red 19,208 (2000) [JA 1.

Second FNRPM: Second Further Notice of Proposed Rulemaking, Creation of a

Low Power Radio Service, 22 FCC Red 21,912, (2007) DA _]
(accompanying the 2007 Order).
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JURISDICTIONAL STATEMENT

This is a petition for review of the FCC’s Third Report and Order, Creation
of A Low Power Radio Service, MM Docket No. 99-25, FCC 07-204, 22 FCC Rcd
21,912 (2007). A summary of the Third Report and Order was published in the
Federal Register on January 17, 2008 at 73 Fed. Reg. 3202. The FCC had
jurisdiction over the subject matter pursuant to 47 U.S.C. § 303 ef seq.

On March 14, 2008, Petitioner NAB timely filed a petition for review in this
Court seeking review of the Third Report and Order. This Court has jurisdiction
pursuant to 47 U.S.C. § 402(a) and 28 U.S.C. § 2342(1). Venue lies in this Circuit
under 28 U.S.C. § 2343. |

ISSUES PRESENTED FOR REVIEW

1. Has the FCC violated the Radio Broadcasting Preservatioh Act by
reducing and/or eliminating statutory protections granted to full-power stations
against interference from low-power stations?

2. Does the FCC violate the Administrative Procedure Act by relying on
a single-sentence, unsupported interference finding as grounds for reversing a
previous well-reasoned conclusion protecting full-power stations from
interference?

3. Does the FCC’s new “presumption” favoring the programming

content of certain low-power stations over full-power stations violate the Radio



Broadcasting Preservation Act, lack the required “sound and rational basis,” and
exceed the Commission’s authority?

STATEMENT OF THE CASE

This is a petition to review an order of the Federal Communications
Commission (“FCC” or “Commission”) that unlawfully eliminated important
protections previously afforded full-power FM radio stations against interference
from low power FM (“LPFM?”) stations.

When it created the LPFM service in 2000, the FCC established rules to
protecf full-power stations against LPFM interference. Congress subsequently
concluded that the agency’s protections were insufficient. As a result, it enacted a
statute that both added greater protections for full-power stations and prohibited
the FCC from reducing interference protections without congressional approval.

In the order under review, the Commission eliminated some of the
protectipns it originally had concluded were necessary to protect full-power
stations, notwithstanding Congress’ command requiring even stricter protections.
Remarkably, the agency did so without even trying to explain how its actions were
consistent with the intervening statute, relegating mention of the statute to two
short footnotes. Nor did the agency explain why it was reversing its previous well-

reasoned conclusions without any factual basis for doing so.



The Commission’s actions violate an Act of Congress, are unsupported by
the evidentiary record, and are riddled with procedural flaws. Accordingly, the
petition for review should be granted, and the Commission’s order vacated.

PERTINENT STATUTES AND REGULATIONS

See attached addendum.

STATEMENT OF FACTS

1. FM Licensing and Interference Protections

The band of electromagnetic spectrum located befween the frequencies of 88
and 108 MHz is allocated to broadcast radio stations transmitting via frequency
modulation (“FM radio”). The FM band is divided into 100 channels of 200 kHz
each. It begins at 88.1 MHz and runs through 88.3, 88.5, 88.7, etc., to 107.9 MHz.
See 47 C.F.R. § 73.201. FM radios tuned to a particular channel are susceptible to
interference from other stations broadcasting on the same frequency. For example,
an FM radio listen‘er tuning to a station on 95.5 MHz would receive significant
“crosstalk” from any other station also broadcasting on 95.5 MHz (known as “co-
channel” interference) within the same geographic area.

Radio reception is also subject to lesser but still significant interference from
transmissions 6n frequencies located at nearby positions on the “dial” (and within
the same geographic area). For example, reception of a station broadcasting on

94,7 MHz is subject to progressively less interference from nearby stations



broadcasting on 94.5 and 94.9 MHz (the “first-adjacent” channels), 94.3 and 95.1
MHz (“second-adjacent” channels), and 94.1 and 95.3 MHz (“third-adjacent”

channels). A diagram illustrating this is provided in the following:'

Ist, 2nd & 3rd Adjacent Channels

3rd 2nd 1st Tuned gt 2nd  3rd
' channel

e,

0 |94.3 |.|_9*4.5_|

The FCC’s regulation of the radio spectrum, including the licensing of FM

radio stations, has historically taken account of the laws of physics and the well-

: FCC's Low Power FM: A Review of the FCC'’s Spectrum Management
Responsibilities: Hearing on H.R. 3439 Before the Subcomm. on
Telecommunications, Trade, and Consumer Protection of the H. Comm. on
Commerce, 106th Cong. 18 (2000) (“Hearing”) (prepared statement of Bruce
Franca, Deputy Chief, FCC Office of Engineering and Technology). - The third-
adjacent channel numbers are “greyed” in this diagram because third-adjacent
channel interference was at issue in the hearing.



established fact that the number of stations that can operate in the same area
without interfering with one another is limited. Protecting against radio
interference has been central to the FCC’s mission since the inception of modern
communications regulation in 1927. See, e.g., National Broad. Co. v. United
States, 319 U.S. 190, 213-14 (1943); see also 47 U.S.C. § 303(f) (Commission is
empowered to “prevent interference between stations”).

In accordance with the congressional directive to prevent interference, the
FCC’s rules have required, since the creation of the FM broadcast service in 1940,
that there be a minimum distance separating FM stations from one another. See
Standards of Good Engineering Practice Concerning High Frequency Broadcast
Stations (43,000-50,000 Kilocycles), 5 Fed. Reg. 2483 (July 4, 1940). To receive
an FM license, a new station {or a station seeking a license modification) must
locate its transmitting antenna at least a certain geographic distance away from
other stations with which it might interfere. See 47 C.F.R. § 73.207(b). The
Commission’s rules require the greatest distance separation between co-channels,
i.e., stations broadcasting on the same frequency. See id. The rules require
progressively lesser distances between first-, second-, and third-adjacent channels,

see id., because radio receivers are better able to filter out signals that are further



away on the dial from the tuned frequency.” The distance required between any
two stations — typically a figure between 20 and 300 kilometers — is based on both
the degree of adjacency (i.e., first- vs. second-adjacent channels) and the operating
power of the stations involved. See id.

2, Creation of Low Power FM Radio

In 1999, the Commission proposed the creation of a new, “low power” radio
service using the FM radio band. Notice of Proposed Rulemaking, Creation of a
Low Power Radio Service, 14 FCC Red 2471 (1999) [JA 1 (“NPRM”). Due to
their lower power, LPFM stations would serve a much smaller geographic area
than full-power FM stations. After receiving several technical studies on the
potential of such a service to interfere with full power FM stations in the same
geographic area and after conducting a study of its own, the Commission
established the LPFM service in early 2000. Report and Order, Creation of a Low
Power Radio Service, 15 FCC Red 2205 (2000) [JA ] (*2000 Order”). The
Commission “made clear that [it would] not compromise the integrity of the FM

spectrum” and stated its “commit[ment] to creating a low power FM radio service

2 See, e.g., Hearing at 15 (testimony of Bruce Franca, Deputy Chief, FCC

Office of Engineering and Technology) (“All of the technical studies show that the
ability of FM radios to reject interference on third adjacent channels is much better
than on second adjacent channels. This is expected since third adjacent channels
are further removed from the channel to which you are tuning.”).

6



only if it does not cause unacceptable interference to gxisting radio service.” 2000
Orderf6[JA _ 1

Consistent with these objectives and its statutory mandate to prevent
interference to licensed services, the Commission licensed LPFM stations on a
“secondary basis” to full-power stations. In establishing LPFM, the FCC protected
all full-power stations by requiring LPFM stations to observe minimum distance |
separation requirements between them and full-power stations. 2000 Order 7 68-
70[JA - 1,47 C.F.R. § 73.807 (2007). For subsequently authorized full-power
stations — i.e., new stations or modifications of full-power stations licensed to an
area with pre-existing LPFM stations — the FCC also adopted an after-the-fact
remedy reqﬁiring any LPFM station causing actual interference to modify its
facilities or else cease operations. 2000 Order 4/ 65-67 [JA - 1;47CF.R.§
73.809 (2007).

The 2000 Order afforded these twin protections — minimum distance
requirements and cease-operations — to full-power stations operating on co-
channel, first-adjacent, and second-adjacent channels from the LPFM station.
Notably, the Commission did not afford protection against LPFM interference on
third-adjacent channels, even though this was a departure from the Commission’s
FM service rules. The Commission concluded that third-adjacent protections were

unnecessary, finding that “any small amount of interference that may occur in



individual cases would be outweighed by the benefits of new low power FM radio
service.” 2000 Order 9 104 [JA I

3. The Radio Broadcasting Preservation Act

Congress overruled the Commission’s reduction of the interference
protections for full-power FM radio service. In the Radio Broadcasting
- Preservation Act of 2000, Pub. L. No. 106-553, div. B, § 632, 114 Stat. 2762,
2762A-111 (2000) (“RBPA”), Congress put in place a set of rigorous requirements
for the Commission to protect full-power radio service. First, it ordered the FCC
to require LPFM stations to respect third-adjacent channel interference protections,
RBPA § 632(a)(1)(A). Second, it explicitly prohibited the agency from reducing
interference protections “except aé expressly authorized by an Act of Congress.”
1d. § 632(a)(2). Third, before Congress would consider any changes to third-
adjacent channel protections, it ordered the FCC to conduct further studies — using
an independent testing entity — of the potential for interference to full-power
stations. RBPA § 632(b).

In the meanwhile, NAB had petitioned this court for review of the 2000
Order. National Ass’n of Broadcasters v. Federal Communications Commission,
D.C. Cir. No. 00-1054 (petition for review filed Feb. 16, 2000). NAB argued, inter
alia, that the Commission’s failure to protect against third-adjacent channel

interference violated the agency’s obligation under 47 U.S.C. § 303(f) to “prevent



interference between stations.” Id. (brief of petitioner filed Sept. 29, 2000).
Following RBPA’s enactment, the court dismissed NAB’s petition as mbot. Id.
(per curiafn order of Apr. 8, 2002).

4. Subsequent Commission Actions

In 2001, after enactment of the RBPA, the FCC established minimum
distance separations for LPFM stations on third-adjacent channels. Second Report
and Order, Creation of a Low Power Radio Service, 16 FCC Rcd 8026 (2001) [JA
_1(“2001 Order”). The FCC later commissioned the MITRE Corporation to
conduct a study of the need for third-adjacent channel protections, as required by
Congress in the RBPA. MITRE concluded that third-adjacent protections were
necessary, albeit to a lesser extent than afforded by the rules adopted in the 2001
Order.” Over the objections of NAB and others who subniitted comments
criticizing the MITRE study’s methodology,’ the Commission forwarded the study

to Congress in 2004 along with a recommendation that Congress allow LPFM

: 1 MITRE CORPORATION, EXPERIMENTAL MEASUREMENTS OF THE THIRD-
ADJACENT CHANNEL IMPACTS OF LOW-POWER FM STATIONS at xxvi (May 2003),
filed in MM Docket No. 99-25, June 30, 2003 [JA ] (“LPFM stations can be
operated on third-adjacent channels ... provided that relatively modest distance
separations are maintained between any LPFM station and receivers tuned to the
potentially affected [full-power] station”) (“MITRE Study”).

4 See, e.g., Comments of the National Association of Broadcasters on the

MITRE Corporation Report, filed in MM Docket No. 99-25, Oct. 14, 2003 [JA ]
(“NAB MITRE Study Comments™); Comments of National Public Radio, Inc.,
filed in MM Docket No. 99-25, Oct. 14, 2003, at 5-11 [JA - ] (“NPR MITRE
Study Comments”).



stations to be located on the channels third-adjacent to full-power stations.’
Congress has not acted on the Commission’s recommendation, and the FCC
remains barred from eliminating or reducing third-adjacent protections.

In 2005, the FCC proposed further changes to its LPFM rules “to increase
the number of LPFM stations on the air.” Second Order on Reconsideration and
Further Notice of Proposed Rulemaking, Creation of a Low Power Radio Service,
20 FCC Red 6763, 9 7 (2005) [JA __] (“2005 FNPRM”). The Commission sought
comment on whether to restrict the cease-operations protection for newly
authorized or modified full-power stations to LPFM interference on only the co-
channel or first-adjacent channel, i.e., to eliminate the second-adjacent channel
cease-operations protection. Id. 49 37-39 [JA - ] (proposing modifications to
47 CER. § 73.809).°

In the 2005 FNPRM, the Commission rejected suggestions to abandon the
“minimum distance separation” approach, noting that the RBPA mandated its use

to protect against LPFM interference on co-, first-, second-, and third-adjacent

3 FEDERAL COMMUNICATIONS COMMISSION, REPORT TO THE CONGRESS ON THE

LLow POWER FM INTERFERENCE TESTING PROGRAM 4 (2004) [JA ] (“FCC Report

to Congress™).

6 Although the Commission sought to increase the number of LPFM stations,

it did not analyze the number that would be permitted under the existing rules. In
fact, NAB calculates that there are over 70,000 potential allocations for LPFM
stations under the existing rules. However, to date, only 854 LPFM stations are in
operation, with an additional 103 construction permits having been granted and a
further 40 applications pending.
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channels. Id. §34 [JA _]. The Commission also rejected a proposal from LPFM
advocates to prohibit modifications to fuli-service station licenses if they would |
reduce the coverage area available to LPFM stations as inconsistent with LPFM’s
“secondary” status: “this proposal ... effectively would provide primary status to
LPFM stations with respect to subsequently filed applications for new or modified
full service station facilities.” Id. 38 [JA ] (emphasis added).

5.  The Order Under Review

In its Third Report and Order, Creation of a Low Power FM Radio Service,
22 FCC Red 21,912 (2007) [JA ] (2007 Oxder”), the Commission set out “to
increase the number of LPFM stations that are on the air ... and to promote the
continued operation of LPFM stations already broadcasting,” id. § 10 [JA __]. The
Commission adopted “a series of wide-ranging rule changes” designed to
“strengthen and promote” the LPFM service. Id. 172 [JA __]; see also id. 85
(“The rules and policies adopted herein will promote the continued operation and
expansion of LPFM service.”). Many of these changes — like allowing LPFM
stations to be transferred — are not in dispute here. The three central changes to
which NAB objects ali relate to reducing the protections afforded to new or
modified full-power_ stations against interference from existing LPFM stations.

First, any LPFM station causing actual interference to a newly authorized or

modified full-power station operating on a second-adjacent channel will no longer
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have to remedy that interference and/or cease operations, as it has been required to
since the inception of the LPFM service. Id. 63 [JA 1 (modifying 47 C.F.R. §
73.809).

Second, the Commission announced it would “wajve” the minimum distance
separation rule (the “spacing” rule) for second-adjacent LPFM stations, allowing
them to be “short spaced” to new or modified full-power stations unless the
affected full-power station can “show cause” why the waiver should #not be
granted. Id. 7 64-67 [JA ] (discussing waivers of 47 C.F.R. § 73.807).” The
Commission did not explain what showing could be made by a full-power station
to prevent a waiver.

These two changes were premised on the Commission’s assertion — in a
single, unsupported sentence — that the effects of second-adjacent channel

interference were minimal.® As a result of these changes, the Commission

7 In cases where a new or modified full-power station would affect an existing

LPFM station, the Commission will first determine whether the LPFM station
could be relocated to another channel. If no alternative channel is available, it will
then grant a waiver of the minimum distance separation rules. See 2007 Order 4| 66
[JA 1 (“These procedures will not be available where an alternate, fully-spaced,
and rule-compliant channel is available for the LPFM licensee or permittee.”).

8 2007 Order § 65 [JA ] (“Based on desired-to-undesired (“D/U”) signal
strength ratio calculations, in most circumstances [LPFM second-adjacent channel]
interference would be predicted to extend from ten to two hundred meters from the
LPFM station antenna.”); see also id. § 63 {JA 1 (“As described in more detail
below, second-adjacent channel interference to a full-service station is generally
predicted to occur only in the immediate vicinity of the LPFM station transmitter
site.”).
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effectively eliminated the requirement that LPFM stations protect new or modified
full-power stations against second-adjacent channel interference. (Notably, the
Commission did not make any changes in the third-adjacent channel interference
protections. )
Even beyond these two significant changes, however, the Commission made
a third change in its 2007 Order, altering the well-established primary and
secondary status of full-power FM stations and LPFM stations, respectively:
[W]e believe that it is appropriate to apply a presumption that the public
interest would be better served by a waiver of the Commission Rule making
LPFM stations secondary to subsequently-authorized full-service stations
and the dismissal of an “encroaching” community of license reallotment
application [i.e. a full-power license modification] when the threatened
LPFM station can demonstrate that it has regularly provided at least eight
hours per day of locally originated programming....
Id 68 [JA _]. Previously, in situations where a full-power station applies to
expand its service area, any LPFM station operating on the same channel (or an
adjacent channel) within the modified service area would be required to find an
alternate channel or cease operations. Finding that “[i]n certain circumstances no
alternative channel will be available for an LPFM station at risk of displacement,”
the Commission decided that rather than requiring the LPFM station to cease
operations, it would instead “presumptively” deny the full-power station’s

application, provided that the LPFM station satisfied certain programming criteria.

Jd. The Commission made all three of these changes despite acknowledging that,
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to date, “only one LPFM station has been forced off the air” due to the presence of
a new or modified full-power station in the same area. /d. 60 [JA _].

The second and third changes detailed above — i.e., the “waiver” of the
second-adjacent spacing rule and the “presumption” making certain LPFM stations
primary — were implemented on an “interim” basis pending their incorporation into
ﬁnal- rules. Seeid. 964,71 [JA , 1. However, any actual “short spacing” of
an existing LPFM station to a new or modified full-power station or the denial of a
full-power station application will not be interim decisions.” At the same time, the
Commission issued an accompanying Second Further Notice of Proposed
Rulemaking seeking comments on whether to codify these “waiver” and
“processing polic[ies].” I/d. 11 74-75 [JA - 1(“Second FNPRM”).

Commissioners Tate aild McDowell dissented. 22 FCC Rced at 21,972-74
[JA - 1. First, Commissioner Tate objected to the reductions in second-
adjacent channel protéctions as “moving beyond” Congress’ instructions regarding

third-adjacent channel interference. Commissioner McDowell concluded that the

’ Where the new or modified full-power station itself would be short-spaced to
the LPFM station, the LPFM station will be allowed to continue operating and will
not be required to correct any resulting interference to the full-power station. See
id. 66 [JA __]. However, where a new or modified full-power station would
require an affected LPFM station to switch channels (i.e., if the full-power station
would receive co- or first-channel interference from the LPFM station), with the
LPFM station’s new channel resulting in a short-spacing to a different full-power
station, the Commission will now grant “special temporary authority” (“STA”) to
the LPFM station to operate on its new channel subject to the adoption of new
rules. Seeid. 67 [JA 1.
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Commission’s action on this issue was “premature” and that the agency “should
not make rules through waiver policies or processing policies.” Second,
Commissioner Tate objected to the Commission’s decision to “place[] Low Power
FM in a superior position to full power,” stating that such a “sweeping change”
went beyond the scope of the 2005 Further Notice, and finding “no justification in
the record for such a complete shift in well-established policy.” Commissioner
McDowell likewise objected to this “radical departure from prior Commission
precedent,” noting that in 2005 the Commission had “recognized and upheld our
long-standing policy to treat full-power radio stations as primary to secondary

services such as LPFM....”

SUMMARY OF ARGUMENT

1. The 2007 Order eviscerates second-adjacent channel protections for
new or modified full-power stations, in violation of the RBPA. In the statute,
Congress unambiguously strengthened the adjacent-channel protections beyond
those established by the Commission and forbade any action by the'COmmission to
reduce them without the express prior consent of Congress. The FCC’s reduction
of the interference protections for full-power stations 1s contrary to the text,
structure, and purpose of the statute. The Commission cannot, as a matter of basic
administrative law, take action that is directly contrary to the mandaté of its

governing statute.
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2.  Inaddition to violating the RBPA, the Commission also violated the
Administrative Procedure Act. The FCC had no basis to reverse its previous well-
reasoned conclusion that second-adjacent channel protections are necessary to
preserve full-power radio service. When it studied the issue in 2000, the
Commission considered and analyzed the results of several technical studies and
concluded that allowing LPFM stations to operate on the second adjacent channél
from full-power stations would result in interference to the full-power station. Its
decision now to reverse that well-reasoned conclusion in a single unsupported
sentence cannot be upheld under the APA.

3. The Commission further undermined its own LPFM licensing regime
by abandoning the fundamental premise of LPFM as a secondary service, in
violation of the RBPA and the APA. It effectively made certain LPFM stations
primary t:o full-service stations based solely on the programming content of the
LPFM stations. Such an unwarranted departure is clearly at odds with Congress’
decision to ensure that LPFM stations do not interfere with full-power stations.
Moreover, the Commission articulates no legitimate basis_, let alone the required
“sound and rational” basis, for why the public interest would be better served by
such a radically new licensing regime. The only basis cited by the FCC in suppoﬁ
of the “presumption’s” special treatment of certain LPFM stations — the content of

their programming — exceeds the Commission’s authority.
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STANDING

NAB meets the requirements for associational standing. See National Lime
Ass 'nv. EPA, 233 F.3d 625, 636 (D.C. Cir. 2000). First, NAB’s member stations
would have standing to sue in their own right; the order under review reduces or
eliminates interference protections for both existing and subsequently authorized
full-power stations, énd it prevents the authorization of new stations where an
LPFM station meéting certain programming criteria would be displaced.
Moreover, NAB’s interests in this litigation are germane to its purposes, which
include promoting the interests of radio and television broadcasters, and
representing their interests in legislative, regulatory, and judicial matters. Finally,
no claim asserted, nor any relief requested, requires the participation of any

individual NAB member station.
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ARGUMENT

I. ELIMINATING SECOND-ADJACENT CHANNEL PROTECTIONS
VIOLATES THE RADIO BROADCASTING PRESERVATION ACT.

The Radio Broadcasting Preservation Act of 2000 prohibits reductions in the
protections afforded to full-power stations against LPFM interference. The 2007
Order violates the statute by reducing — indeed, eviscerating — second-adjacent
channel protections for new or modified full-power stations. The Commission’s
2007 Order should be vacated under Chevror Step One because it violates the -
plain language of the statute, as well as its purpose, structure, and intent. (See Part
I.A below.) Moreover, even if there were some ambiguity in the RBPA (which
there is not), the Court should still vacate the Order under Chevron Step Two
because the FCC’s decision is entirely unreasonable in light of the obvious purpose

‘of the RBPA. (See Part B below.)'® In addition, the Order’s provision “waiving”
minimum distance separations should be vacated for both these reasons but also

because it violates the APA. (See Part I.C below.)

10 See Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467
U.S. 837, 842-43 (1984) (“[i]f the intent of Congress is clear, that 1s the end of the
matter; for the court, as well as the agency, must give effect to the unambiguously
expressed intent of Congress ... if the statute 1s silent or ambiguous with respect to
the specific issue, the question for the court is whether the agency's answer is based
on a permissible construction of the statute.”); accord Vonage Holdings Corp. v.
FCC, 489 F.3d 1232, 1239-40 (D.C. Cir. 2007) (applying “familiar two-part test”
of Chevron).
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A. Congress Unambiguously Preserved — And Strengthened — The
Commission’s Adjacent-Channel Interference Protections.

All of the traditional tools of statutory interpretation — text, structure,
purpose, and legislative history — underscore why the Commission’s Order should
be vacated under Chevron Step One. See Pharmaceutical Research and Mfrs. of
America v. Thompson, 251 F.3d 219, 224-26 (D.C. Cir. 200i) (using these tools at
Chevron Step One); see also Bell Atlantic v. FCC, 131 F.3d 1044 (D.C. Cir. 1997).
In enacting the RBPA, Congress did not merely require the FCC to extend
interference protections to thjrd—adjacent channels; it barred the FCC from
weakening any of the protections its rules provided for full-power stations. ‘The
Commission’s order does precisely that and must be vacated.

1.  Text, Structure, and Purpose

The RBPA provides in'relevanf part:

(1) The Federal Commuinications Commission shall modify the rules
authorizing the operation of low-power FM radio stations, as proposed :n
MM Docket No. 99-25, to—
(A) prescribe minimum distance separations for third-adjacent
channels (as well as for co-channels and first- and second-adjacent
channels)...

(2) The Federal Communications Commission may not—
(A) eliminate or reduce the minimum distance separations for third-
adjacent channels required by paragraph (1)(A)...

except as expressly authorized by an Act of Congress enacted after the date
of enactment of this Act.

Pub. L. No. 106-553, div. B § 632(a), 114 Stat. 2762, 2762A-111 (2000).
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The RBPA established an unusually specific set of restraints on the FCC.
First, i'; required the Commission to increase LPFM adjacent-channel interference
protections by extending them to third-adjacent channels. RBPA § 632(a)(1)(A).
Second, it prohibited the Commission from “eliminat[ing] or “reduc[iﬁg]” the
required protections. RBPA § 632(a)(2)(A). The Commission has accepted that
this unusually stern directive prohibits even waivers of its rules. See 2007 Order §
66 n.171 [JA _] (“The Commission appears to be without authority to waive
third-adjacent channel spacing requirements”)."’

In the Order, the FCC apparently concluded — without any analysis of the
statutory langﬁage - that although Congrgss denied it authority to reduce third-
adjacent channel protections, it somehow permitted the agency to reduce or
eliminate second-adjacent channel protections. See id. The Commission did so
even though interference from second-adjacent channels will, as a matter of
physics, be gfeater than interference from third-adjacent channels. In other words,
the Commission would read an ordinance banning bonfires 30 feet from a
campground fo permit fires 20 feet away.

This cannot be so, because the natural reading of the RBPA, especially when
considering the statute as a whole, is to require the FCC to increase the protections

afforded full-power stations from interference by extending them to third-adjacent

""" See also Second FNPRM 4 74 n. 178 [JA _ ] (“Third-adjacent channel
waiver short-spacings appear to be explicitly barred under the [RBPA]”).
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channels. To read the prohibition as exclusively relating to third-adjacent channel
protections, as the Commission apparently does, would ignore the fact that Section
632(1)(A) — which sets out the protections the FCC cannot change — specifically
assumes the maintenance of protections for “co-channels and first- and second-
adjacent channels.” See U.S. Nat'l Bank of Oregon v. Independent Ins. Agents of
America, Inc., 508 U.S. 439, 455 (1993) (statutory construction “‘is a holistic
endeavor,’ ... and, at a minimum, must account for a statute’s full text, language as
well as punctuation, structure, and subject matter”) (citation omitted).

Congress expressed its understanding that co-channel, first-, and second-
adjacent channel protections were “greater inclﬁded” protections needed to ensure
that full-power service would not be affected by LPFM statiéns. It did so by
specifically referencing these protections in the parenthetical to Section
632(a)(1){A). While Congress did not repeat the parenthetical in Section
632(a)(2)(A), it would make no sense to conclude that Congress meant to prohibit
the FCC only from eliminating third-adjacent protections, while leaving the
Commission free to reduce interference protections from channels closer on the

“dial” that would cause even greater interference.

21



Indeed, under such logic, the agency could go even further and reduce co-
channel and ﬁrst—adj acent channel interference protections.'> But that would
defeat Congress’ very objective in enacting the statute. The FCC’s Order does not
even attempt to explain how the language can be interpreted to yield such an
irrational and absurd result. See Mova Pharmaceutical Corp. v. Shalala, 140 F.3d
1060, 1067-68 (D.C. Cir. 1998) (rejecting statutory interpretation that would yield
a result “contrary to common sense” and “demonstrably at odds with the intentions
of its drafters.”) (internal alterations omitted) (quoting United States v. Ron Pair
Enterprises, 489 U.S. 235, 242 (1989)).

To be sure, the statute contemplated the possibility that third-adjacent
channel interference protections could be reduced or eliminated at some point in
the future. Congress required that-the Commission retain an independent expert to
conduct tests, see RBPA § 632(b), and seek Congress’ express permission before
implementing any changes. See id. § 632(a)(2)(A) (Commission may not
“eliminate or reduce” third adjacent protections “except as expressly authorized by
an Act of Congress enacted after the date of the enactment of this Act”). The fact
that this independent study was mandated only if the FCC wanted to change third-

adjacent channel protections indicates that Congress did not contemplate that

12 The Commission has specifically proposed this in its Second Further Notice:

“[s]hould these procedures be expanded to include co- and first-adjacent channel
situations?” See Second FNPRM |74 [JA |
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weakening of the protections against stronger interference on second-adjacent
channels (or indeed first-adjacent and co-channels) could even be addressed by the
Commission.

Requiring the FCC to return to Congress for authority to remove third-
adjacent protections also explains why Congress found it unnecessary to explicitly
include second-adjacent protections within Section 632(a)(2)(A). Congress
understood that the FCC would have to peel back the outermost layer of
protections before reﬁching the inner layers, and the RBPA’s protection of the
outer layer thus protected the whole. As the statute’s parenthetical reference to
protections for “co-channels and first- and second-adjacent channels” indicates,
Congress was well aware that the 2000 Order expressly preserved second-adjacent
protections. See 2000 Order § 104 [JA _ ]. As a result, Congress had no need to
explicitly order the Commission not to eliminate or reduce second-adjacent
protections.

Moreover, Congress certainly did not intend to delegate any power to reduce
or eliminate second-adjacent protections to the FCC. And “it is only legislative
intent to delegate such authority that entitles an agency to advance its own
statutory construction for review under the deferential second prong of Chevron.”
Natural Resources Defense Council v. Reilly, 983 F.2d 259, 266 (D.C. Cir. 1993)

(emphasis added) (citation omitted). Even “[t]o suggest,” as the Commission’s
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reading necessarily would, “that Chevron step two is implicated any time a statute
does not expressly negate the existence of a claimed administrative power (i.e.
when the statute is not written in ‘thou shalt not’ terms), is both flatly unfaithful to
the principles of administrative law ... and refuted by precedent.” Railway Labor
Executives’ Ass’n v. Nat'l Mediation Board, 29 F.3d 655, 671 (D.C. Cir. 1994) (en
banc) {(emphasis in original).

Finally, the RBPA not only prohibits the Commission from eliminating the
second-adjacent spacing rule, it also prevents the Commission from eliminating the
second-adjacent cease-operations rule. See Comments of the National Association
of Broadcasters, filed in MM Docket No. 99-25, Aug. 22, 2005, at 5 [JA ] (*the
Commission lacks authority to amend Section 73.809”) (“NAB Comments”).
Congress took the Commission’s 2000 Order as it found it: Congress’ purpose in
enacting the RBPA was to increase the protections afforded to full-power stations
beyond those provided by the Comimission. Any attempt to “eliminate or reduce”
any of the protections prescribed in the 2000 Ofder — including the second-adjacent
cease-operations rule — is therefore unlawful.

Indeed, there would be no reason to mandate a rﬁle to prevent potential
interference — as the spacing rule does — while simultaneously allowing rescission
of arule that requires elimination of actual interference. See Part I.B below. This

is confirmed by the fact that “Congress in the RBPA made no distinction between
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existing and subsequently authorized full power FM stations.” NAB Comments at
7 [JA ] Rather, as noted below, Congress intended that “LPFM stations which
are authorized under this section, but cause interference to new or modified
facilities of a full-power station, would be required to modify their facilities or
cease operations.” H.R. REP. No. 106-567, at 8 (2000) (emphasis added).
“Congress’ inteﬁt with regard to maintaining adjacent channel protections for a//
FM stations is clear, and the Commission ‘must give effect to the unambiguously
expressed intent of Congress.”” NAB Comments at 7 [JA ] (quoting Chevron,
467 U.S. at 842-43); see also Comments of National Public Radio, Inc., filed in
MM Docket No. 99-25, Aug. 22, 2005, at 15-16 [JA - ] (“NPR Comments”).

2. Legislative History

The legislative history of the RBPA provides overwhelming support for |
vacating the FCC’s order. Congress’ unambiguous intent was to prevent any
reductions of the interference protections the FCC traditionally provided to full-
power stations. Moreover, Congress intended to preserve not just the minimum
distance separation réquirements but also the cease-operations protections afforded
to new or fnodiﬁed full-power stations against LPFM interference.

H.R. 3439, as initially introduced by Rep. Oxley in November 1999 — prior
to the 2000 Order’s adoption — would simply have prevented the FCC from

authorizing LPFM altogether. See H.R. 3439, 106th Cong. (as introduced Nov. 17,
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1999). Following a subcommittee hearing in- February 2000, the House
Committee on Commerce adopted a substitute authored by Representatives John
Dingell and Heather Wilson that was a “bipartisan compromise.” 146 CONG. REC.
5,611 (remarks of Rep. Tauzin); see also H.R. REP. NO. 106-567, at 5 (Apr. 10,
2000) (“Committee Report”)."* The full House debated and approved H.R. 3439
without fuﬁher amendment by a vote of 274-110, see 146 CONG. REC. 5,611-5,628
(Apr. 13, 2000), and the House language was in_corporated into an end-of-session
appropriations bill."”

The legislative record makes several points abundantly clear. First,
Congress was well aware of what the 2000 Order did — and did not — do. The
FCC’s chief engineer on low power FM issues testified that the Commission had
taken a “conservative approach” by not adopting its own initial proposal to

eliminate second-adjacent channel protections. Hearing at 17 (prepared testimony

B FCC’s Low Power FM: A Review of the FCC'’s Spectrum Management
Responsibilities: Hearing on H.R. 3439 Before the Subcomm. on
Telecommunications, Trade, and Consumer Protection of the H. Comm. on
Commerce, 106th Cong. (Feb. 17, 2000) (“Hearing”).

1 The Committee Report and the House of Representatives floor debate on

H.R. 3439 are set forth in an addendum to this brief.

> Pub. L. No. 106-553, div. B § 632(a), 114 Stat. 2762, 2762A-111 (Dec. 21,
2000).
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of Bruce Franca).'® The Committee Report explained that prior to the 2000 Order,
“protection exist[ed] on the FM dial within three adjacent channel positions. The
new FCC Order would lift those third-adjacent channel protections....” Committee
Report at 4 (emphasis added).'” The floor debate likewise reflected members’
awareness that the 2000 Order had preserved second-adjacent protections.’®
Second, Congress understood that second-adjacent protections are even more
important to protecting FM stations than third-adjacent protections. As the FCC’s
top career expert on interference explained during the hearing: |
All of the technical studies show that the ability of FM radios to reject
interference on third adjacent channels is much better than on second

adjacent channels. This is expected since third adjacent channels are further
removed from the channel to which you are tuning.

16 See also Notice of Proposed Rulemaking, Creation of a Low Power Radio

Service, 14 FCC Rcd 2471, 2488 942 (1999) [JA ] (“we are inclined to
authorize low power service without any 2nd- and 3rd-adjacent channel protection
standards”).

17 Committee reports from subsequent Congresses confirm this understanding,

See S. REP. NO. 108-426, at 2 (2004) (“an LPFM station on the ‘first adjacent
channel’ ... or a ‘second adjacent channel’ ... must also adhere to distance spacing
requirements to prevent interference”); S. REP. No. 110-271, at 2 (2008) (same).

'8 See e.g., 146 CONG. REC. 5,619 (statement of Rep. Ewing) (“Under current
- FCC rules for full power radio stations, interference between stations is avoided by
preventing stations from sharing the same channel or the first, second, or third
adjacent channel. Under the proposed rule, however, low power FM would be
allowed to occupy the third adjacent channel to an existing full power radio
station.”); ¢f. id. at 5,624 (remarks of Rep. Dingell) (“[T]he FCC did several

things. *** [T]hey changed so that now we may no longer use the test of the
third-adjacent channel.”). '
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Hearing at 15. The FCC’s written testimony also cited approvingly an NAB study
finding that “radios can generally reject signals on a 3rd adjacent channel that are
about six to ten times stronger than signals on 2nd adjacent channels.” 1d. at 20.
As one representative stated during the floor debate: “commercial radio signals
must be separated by at least three adjacent channels in order to prevent
interference and crosstalk.” 146 CONG. REC. 5,615 (remarks of Rep. Lazio)
(emphasis added). Another member explained; “the FCC may go forward ... as
long as interfelrencc protections to existing stations are maintained, including
protections to third adjacent channels.” /4. at 5,619 (remarks of Rep. Ewing)
(emphasis added)."

Third, Congress specifically acknowledged the importance of the cease-
operations protection the FCC provided for new and modified full-power stations
against actual interference — not just the spacing rales. In its section-by-section
analysis of the bill, the Committee Report explained that under the bill:

The Commission is directed to maintain the same level of protection from

interference from other stations for existing stations and any new full-power

stations as the Commission’s rules provided for such full power stations on

January 1, 2000, as provided in Section 73 of the Commission’s rules ... in

effect on that date. The Committee intends that this level of protection
should apply at any time during the operation of an LPFM station. Thus,

" See also id. at 5,615 (remarks of Rep. Goodlatte) (“There is no question that

eliminating the third adjacent channel safeguard, as the Commission is doing, will
lead to increased interference.”); id. at 5,618 (statement of Rep. Sandlin) (“The
legislation [protects listeners] by re-establishing previous FCC signal-interference
standards™).
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LPFM stations which are authorized under this section, but cause
interference to new or modified facilities of a full-power station, would be
required to modify their facilities or cease operations.

Committee Report at 8 (emphasis added).

Fourth, Congress intended that the Commission maintain its pre-existing
standards and required congressional authority before making any further changes:

[T]he bill maintains Congressional authority over any future changes made

to the interference protections that exist in the FM dial today. *** Before.

the FCC changes existing protections ... it is imperative that Congress must.
have the authority to review any FCC changes over existing protections.
146 CONG. REC. 5,611 (remarks of Rep. Tauzin). The Committee Report states
that “Section (2)(a)(2) of the bill [/.e., RBPA § 632(a)(2)] prohibits the FCC from
further changes to the minimum distance separation rules for FM stations,”
Committee Report at 7-8 (emphasis added).

The record is unambiguous. Far from suggesting that the prohibition’s
scope was somehow limited to third-adjacent channel protections, or limited to the
minimum distance separation rules, the legislative history demonstrates that
Congress set out to prevent any future derogation of full-power stations’
interference protections “except as expressly authorized by an Act of Congress.”
RBPA § 632(a)(2). The Commission failed to even acknowledge these

expressions of congressional intent, let alone explain how its Order was consistent

with them.
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The bottom line is that the Commission’s Order is based on a deeply flawed
statutory construction and must, therefore, be vacated.

B. The Commission’s Construction of the RBPA Is Not Reasonable.

In Part I.A, we demonstrated that the 2007 Order violates the plain language
and congressional intent in the RBPA. But even if there were some ambiguity in
the statute, this Court should still vacate the Order under Chevron Step Two
because the FCC’s construction was not a “‘a reasonable policy choice for the
agency to make.”” See National Cable & Telecommunications Ass’nv. Brand X
Internet Services, 545 U.S. 967, 986 (2005) (quoting Chevron, 467 U.S. at 845).

As for reducing the minimum distance separations prescribed in 47 C.F.R. §
73.807, the issue is simple. For the reasons described in Part I.A above, a statutory
construction under which the FCC can reduce second-adjacent protections but not
third-adjacent protections is not only “unreasonable” but also outright absurd. A
regulatory regime under which full-power stations receive greater protection

against stations Jess likely to cause interference makes no sense. >’

20 To be sure, this incongruity might disappear if Congress accepted the FCC’s

recommendation to repeal the third-adjacent channel restrictions. See 2007 Order
185 [JA __]. But the FCC cannot adopt a policy in anticipation of legislation,
particularly in light of Congress’ failure to heed the FCC’s previous requests.
Unless and until the RBPA is repealed, the issue is governed by the rule that
“Interpretations of a statute which would produce absurd results are to be avoided
if alternative interpretations consistent with the legislative purpose are available.”
FTC v. Ken Roberts Co., 276 F.3d 583, 590 (D.C. Cir. 2001) (quoting Griffin v.
Oceanic Contractors, Inc., 458 U.S. 564, 575 (1982)).
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Nor is there any reason to differentiate between the reach of the 47 C.F.R. §
73.807’s spacing rule and the reach of 47 C.F.R. § 73.809’s cease-operations rule.
The minimum distance requirements establish a prophylactic rule to prevent
interference, while the cease-operations rule provides a remedy for actual after-the-
fact interference. They are both designed to prevent the very thing that Congress
sought to prevent in the RBPA — interference with full-power radio stations. It
would make no sense to promulgate a rule that was intended to prevent second-
adjacent channel interference preemptively but eliminate a rule that was intended
to mitigate interference that does occur notwithstanding the prophylactic rule.

The Commission implicitly recognized this in 2000. Its lengthy examination
of second- and third-adjacent channel interference issues never differentiated
between — or even discussed — the types of legal protection to be offered, i.e., a
spacing rule vs. a cease-operations rule. See 2000 Order 9 73-104 [JA - 1.
Nor did its discussion of an LPFM station’s spectrum rights and responsibilities
take into account the appropriate degree of adjacent-channel protection to be
offered, e.g., second- vs. third-adjacent. See id. 1§ 60-67 [JA __ - ]. Having
decided in 2000 to implement both rules, there is no apparent reason — nor has the
Commission provided one — why one rule should now be limited to co-channel and

first-adjacent channels, i.e., 47 C.F.R. § 73.809 (cease-operations), while the other
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should also apply to second-adjacent channels, i.e., 47 C.F.R. § 73.807 (minimum
distance separations).

Moreover, the only reasonable construction of the RBPA 1is that it prohibits
any elimination or reduction of the second-adjacent cease-operations protection —
just as it does for the second-adjacent spacing rule. As discussed in Part .A.2
above, Congress intended that “LPFM stations which ... cause interference to new
or modified facilities of a full-power station, would be required to mc:;dify their
facilities or cease operations.” Committee Report at 8 {(emphasis added). A court
cannot approve a different statutory construction if “‘it appears from the statute or
its legislative history that the accommodation [chosen] is not one that Congress
would have sanctioned.”” Natural Resources Defense Council v. EPA, 824 F.2d
1146, 1163 (D.C. Cir. 1987) (en banc) {quoting United States v. Shimer, 367 U.S. |
374, 383 (1961)).

In addition, restricting _the RBPA'’s scope solely to minimum distance
separations would allow the Commission to eliminate al/ of the cease-operations
protections, i.e., for co-channel and first-adjacent channels as well. Elimination of
the cease-operations protection would place low-power and full-power stations at
regulatory parity. As discussed further in Part I11.A below, such a result would not

have been sanctioned by Congress.
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Finally, to the extent the Commission’s changes to either of its second-
adjacent channel interference rules reflect a renewed attempt to “balance the
potential for new interference to the full-service station against the potential loss of
an LPFM station,” 2007 Order 65, they cannot stand. In 2000, the Commission
explicitly weighed the balance between authorizing more LPFM stations and
protecting full-power service and concluded that the potential for thifd—adjacent
channe] interference “would be outweighed by the benefits of new low power FM
service.” 2000 Order ¥ 104.*' But Congress struck a different balance between
those two competing considerations, concluding that the public interest is better
served by protecting full power stations from interference by lower power FM
stations.”? Once Congress reached that determination, the Commission cannot — as
it did in the 2007 Order — adopt a different balance. See Louisiana Public Service

Comm’'n v. FCC, 476 U.S. 355, 374 (1976} (courts “cannot accept an argument

21 In 1995, the Commission had reached a very different conclusion. It found

that LPFM stations would “lower the quality of the FM broadcasting service,” and
even “reduce the number of stations and, consequently, the diversity of voices,”
because the area in which low-power stations cause interference is proportionately
far higher than full-power stations in comparison to the area in which they provide
service. Memorandum Opinion and Order, Application for Review of Stephen Paul
Dunifer, 11 FCC Red 718 1 14, 25 (1995).

22 Key supporters of the RBPA indeed believed that the statute would restrict
the Commission to issuing a limited number of LPFM licenses. 146 CONG. REC.
5,611 (remarks of Rep. Tauzin); id. at 5,611-12 (remarks of Rep. Dingell).
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that the FCC may nevertheless take action which it thinks will best effectuate a
federal policy.”).

C. The Commission’s Blanket “Waiver” of its Rules Violates the
RBPA and the APA.

The Commission’s effort to disguise its new rule eviscerating the minimum
distance safeguards as a presumptive “waiver” of its spacing rules, see 2007 Order
™ 64-67 [JA ] (waiving 47 C.F.R. § 73.807), makes it no more lawful for two
reasons: the RBPA does not permit Waivers, and the APA prohibits rulemaking by

waiver.

1. The RBPA Does Not Permit Waivers

The RBPA is an unusually strict statute — it prohibits any action to
“eliminate or reduce” interference protections “except as expressly authorized by
an Act of Congress....” RBPA § 632(a)(2); see Part I.A above. The Commission
itself accepts that it is “without authority to waive third-adjacent channel spacing
requirements.” 2007 Order § 66 n.171 [JA ] (emphasis added); see also Second
FNPRM 9 74 n.178 [JA __] ("Third-adjacent channel waiver short-spacings appear
to be- explicitly barred under the [RBPA]”); Reply Comments of the Nationél
Association of Broadcasters, filed in MM Docket No. 99-25, Sept. 21, 2005, at 22
[JA ] (*the Commission’s ‘discretion’ is not so broad as to make the

requirements of RBPA essentially superfluous”) (“NAB Reply Comments™). It
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erred here in construing the statute to allow it to nevertheless waive second-
adjacent channel spacing rules.”

To be sure, agencies may promulgate de minimis exemptions to statutes they
administer. But these situations “must be truly de minimis,” e.g., situations where
“the burdens of regulation yield a gain of trivial or no value.” Shays v. Federal
Election Commission, 414 F.3d 76, 113-14 (D.C. Cir. 2005) (emphasis added)
(quoting Envtl. Def. Fund, Inc. v. EPA, 82 F.3d:451, 466 (D.C. Cir. 1996)). Here,
second-adjacent channel protections are hardly “trivial;” the Commission has
repeatedly recognized their importance. See 2000 Order § 104 [JA _ T;
Memorandum Opinion and Order on Reconsideration, Creation of a Low Power
Radio Service, 15 FCC Red 19,208 4 26 [JA ] (“Reconsideration Order”). And
even truly de minimis exemptions are impermissible in the face of an
“extraordinarily rigid” statute such as the RBPA. Shays, 414 F.3d at 114 (citing
Ass’n of Admin. Law Judges v. FLRA, 397 F.3d 957, 962 (D.C. Cir. 2005) and

Envtl. Def. Fund, Inc. v. EPA, 82 F.3d 451, 466 (D.C. Cir. 1996)).

2 Counsel is aware of one previous waiver of Section 73.807’s second-

adjacent channel minimum distance separations. See Letter to John Snyder from
Peter H. Doyle, Chief, Audio Division, Media Bureau,21 FCC Rcd. 11,945 (2006).
In granting the waiver, the Commission’s Media Bureau decided (in a single
paragraph) that while RBPA § 632(a)(2)(A) prohibits the Commission from
eliminating or reducing third-adjacent protections, “Congress did not impose a
similar prohibition with regard to second-adjacent channel separation
requirements.” Id. at 11,946. In that case, however, the affected full-power station
had already granted its consent to the waiver request. See id. at 11,945-46.
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2.  The APA Prohibits “Rulemaking-by-Waiver”
Although the 2005 FNPRM indicated that no changes to the minimum

distance separation protections would be considered, see 2005 FNPRM 9 34-35
[JA - 1], the 2007 Order did just that. And it did so, evading the APA's
procedural requirements, by casting its evisceration of the second-adjacent spacing
rules as a permissive “waiver” process. But an agency “should not make rules
through waiver policies,” es Commissioner McDowell pointed out in dissent, 22
FCC Rcd at 21,973 [JA ], and certainly should not do so in an attempt to avoid
the APA’s notice-and-comment requirement.

| The limited purpose of a waiver, as this Court has explained, is only to be a
“safety valve [that] permits a more rigorous adherence to an effective regulation.”
WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D;C. Cir. 1969). And “by definition, a
‘safety valve’ should only address aberrant cases, however broadly this class may
be defined.” Association of OQil Pipe Lines v. FERC, 281 F.3d 239, 244 (D.C. Cir.
2002) (emphasis added); see also WAIT Radio, 418 F.2d at 1157 (waivers must
address “individualized cases,” not a class of cases). Moreover, an agency should
not “tolerate evisceration of a rule by waivers;” indeed, “[t]he very essence of a
waiver ... is the assumed validity of the general rule....” Id. at 1158-59 (emphasis

added).
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There is nothing “aberrant” or “individualized” about the Commission’s
decision to reduce or abandon second-adjacent channel interference protections.
The practical effect of the FCC's presumptive waiver is this: for any new or
modified full-power station confronted with an LPFM station that cannot switch to
another channel, the second-adjacent channel minimum distance separation
protections simply no longer exist.

The Commission itself recognized that its actions effectively constituted a
rule change, and it described the change as “interim.” 2007 Order 64 [JA . In
its accompanying Second Further Notice, the FCC belatedly sought comment on
whether to “codify the waiver and processing policies.” Second FNPRM § 74 [JA
] Seeking comment is, of course, a condition precedent for such a change, not a
way to cure procedural defects afterwards. See 5 U.S.C. § 553(c). The APA
contemplates that agencies will seek comment on proposals and address those
comments before changing its rules. See, e.g., Am. Radio Relay League v. FCC,
524 F.3d 227, 236 (D.C. Cir. 2008).

II. THE 2007 ORDER’S EVISCERATION OF SECOND ADJACENT
CHANNEL PROTECTIONS WAS ARBITRARY AND CAPRICIOUS.

The Commission’s 2007 Order separately violated the APA because it
simply had no basis on which to reverse its previous conclusion that second-
adjacent channel protections are necessary. Its single-sentence explanation for

doing so, unsupported by the record, does not reflect “reasoned decisionmaking.”
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A. The Commission Has Not Justified Its Reversal Of Course.

The 2007 Order’s determination that second-adjacent channel interference is
no longer Worthy of protection represents a sharp and unexplained departure from
its previous findings. When it ﬁrst created the LPFM service, the Commission
studied the science of adjacent-channel interference protections in depth. In its
initial Notice of Proposed Rulemaking in 1999, the Commission expressed its
“inclin[ation] to authorize low power service without any 2nd- and 3rd-adjacent
channel protection standards.” NPRM Y42 [JA _ ]; see al_so 2000 Order § 73 [JA
__|. Commenters filed detailed technical studies in response to the Notice; the
Commission’s Office of Engineering and Technology also completed its own
extensive studieé of FM receivers’ susceptibility to interference. See 2000 Order 1
75[TA .

In its 2000 Order, the Commission devoted over five pages simply to
describing the results of these studies, see id. {1 76-92 [JA __-__], and another five
pages to its own analysis and conclusions. See id. §193-104 [JA - 1. It
“retain[ed] 2nd-adjacent channel protection requirements” while eliminating third-
adjacent channel protections. /d. 4104 [JA . On reconsideratién, the FCC re-
examined the issue, concluding again that third-adjacent channel protections were
not necessary, but that “there would be increased interference if 2™ adjacent

channel protections were eliminated.” Reconsideration Order §26 [JA .
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Congress was still not satisfied and ordered the agency to reverse its conclusions
about third-adjacent channel] interference. RBPA § 632(a)(1)(A).

In striking contrast to the FCC’s earlier detailed focus on engineering
evidence, the 2007 Order offered only a single crypfic sentence to justify its
complete reversal of course:

Based on desired-to-undesired (“D/U”) signal strength ratio calculations, in

most circumstances interference would be predicted to extend from ten to

two hundred meters from the LPFM station antenna.
2007 Order 65 [JA __J; see also id. § 63 [JA __1(*[a]s described in more detail
below, second-adjacent channel interference to a full service station is generally
predicted to occur only in the immediate vicinity of the LPFM station transmitter
site.””). But when an agency changes course, it is “obligated to supply a reasoned
analysis for the change beyond that which may be required when [it] does not act
in the first instance.” Motor Vehicle Mfrs. Ass’'n v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 42 (1983); see also Greater Boston Television Corp. v. FCC, 444
F.2d 841, 852 (D.C. Cir. 1970) (“if an agency glosses over or swerves from prior
precedents without discussion it may cross the line from the tolerably terse to the
intolerably mute™). As this Court has recently reminded the Commission, a single-
sentence justification, unadomed by citation, 1s simply “conclusory” and “cannot

substitute for a reasoned explanation ... for it provides neither assurance that the

Commission considered the relevant factors nor a discernable path to which the
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court may defer.” Am. Radio Relay League v. FCC, 524 F.3d 227, 241 (D.C. Cir.
2008). |

B. The Commission’s Interference Finding is Not Supported By the
Record. '

‘The Commission’s order should be vacated for the additional reason that it is
not supported by — indeed, it is contrary to — the record evidence and basic
principles of physics. Notably, the Commission has not simply claimed that it
struck a new balance between what it saw as competing goals of promoting LPFM
and preserving full-power service. (As discussed in Part [.C above, doing so
would have been directly contrary to Congress’ directive.) Rather, it relied on a
new judgment — untethered to any engineering analysis -or other record evidence —
that second-adjacent channel interference only extends “from ten to two hundred
meters” from the LPFM station antenna.”

Since the laws of physics have not changed since 2000, it is incumbent upon
the Commission to provide some other basis for its determination that second-

adjacent interference no longer poses a significant interference problem. The 2007

# Even if the 2007 Order’s elimination of second-adjacent channel protection

is construed solely as establishing a new “balance” between LPFM and full-power
stations, see 2007 Order Y 65, it must be reversed on APA grounds in addition to
the statutory grounds discussed in Part I.C above. The Commission did not
respond to — or even acknowledge — arguments that reducing second-adjacent
channel protections would result in a less efficient and less equitable distribution of
radio services, contrary to the goals of the Communications Act and well-
established Commission policy. See, e.g., NAB Comments at 11-14 [JA - 1].
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Order, however, cites no technical data or studies to justify its conclusion; relies on
no new evidence on second-adjacent channel interference submitted by
commenters; and bears no indication that the Commission has studied the issue
further.”> With no record evidence supporting its conclusions, the 2007 Order must
be vacated.

The only new evidence mentioned anywhere in the 2007 Order is the
MITRE study. See 2007 Order § 6 [JA _ |. To be sure, the MITRE sfudy did
indeed find that for ¢third-adjacent channels, interference might be confined to a
radius around the LPFM station “on the order of tens of meters, to one or two
hundred meters,” at least in cases where the LPFM station was located within the

full-power station’s protected service area. MITRE Study at xxvi [JA __].26 But

2 See NPR Comments at 16 [JA ] (“the Commission has not offered any
engineering data or analysis to justify eliminating the second and third adjacent
protection.”).

26 Since “radios can generally reject signals on a 3rd adjacent channel that are

about six to ten times stronger than signals on 2nd adjacent channels,” Hearing at
20 (prepared testimony of OET chief Bruce Franca), the area affected by second-
adjacent channel interference would be larger, even if one were to accept the
MITRE Study’s methodology (which is flawed). See NAB Comments at 10 [JA
] (“because the MITRE Report did not even contemplate relaxing second
adjacent channel protections ... [a]doption of the Commission’s proposal would
therefore ... affect[] potentially thousands of listeners within well-populated or
growing-populated areas”). Moreover, if the Commission was basing its
conclusion about second-adjacent interference on a third-adjacent interference
finding in the MITRE Study, it understated even that finding. The MITRE Study
acknowledged possible interference "more than a kilometer" from the LPFM
station in cases where the LPFM station was located at the edge of the full-power
station’s protected service area. See MITRE Study at xxvi [JA _].
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MITRE was commissioned to study zhird-adjacent channel intel_rference only, see
RBPA § 632(b)(1)-(2), and it carefully limited its inquiry only to that issue.”’
Thus, that study simply “cannot be the basis for a regulatory change regarding
second-adjacent channel interference,” NPR Comments at 17 n.61 [JA __]. The
APA requires an agency to “examine the relevant data and articulate a satisfactory
explanation for its action including a rational connection between the facts found
and the choice made.” State Farm, 463 U.S. at 43 (emphasis added). Because the
Commission failed to even acknowledge that the MITRE Study’s conclusions
related only to third-adjacent channel interference, it did not offer any explanation
(and indeed it could not have done so) justifying application of its conclusions to
interference from second-adjacent channel stations.”

Further, even accepting arguendo that the MITRE study were relevant

(which it is not), the Commission “never addressed the study’s numerous

27 See MITRE Study at 1-1to 1-2 [JA ] (MITRE’s tasks included providing
conclusions and recommendations on eliminating third-adjacent protections); see
also id. at 1-7 [JA ] (table showing the seven field measurement sites used, all of
which involved LPFM stations transmitting on third-adjacent channels).

28 Moreover, the MITRE Study’s conclusions about third-adjacent channel

interference were based on assumptions about the relative locations of the full-
power and LPFM stations. See MITRE Study at xxvi (finding interference up to
200 meters from the LPFM station in cases where the stations were in closer
proximity, and up to 1100 meters in cases where the stations were more distant).
The waivers of second-adjacent channel interference standards granted in the 2007
Order, however, apply to LPFM stations without regard to their distance from
affected full-power stations.
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methodological and other flaws that were catalogued” by commenters. NPR
Comments at 17 [JA __]; see n.30 infra. But once an agency’s technical model is
challenged, it must provide a “full analytic defense.” Am. Iron & Steel Inst. v.
EPA, 115 F.3d 979, 1004 (D.C. Cir. 1997) (citing Eagle-Picher Indus., Inc. v.
EPA, 759 F.2d 905, 921 (D.C. Cir. 1985)). The FCC here provided none, and the
mere repetition of a challenged conclusion does not give it greater authority.

The Commission’s failure to address the methodological flaws in the
MITRE Study might justify a remand under the APA in normal circumstances.
But here, the Commission’s actions are even more egregious because Congress
specifically directed the Commission to solicit public comment on the Study and,
further, to provide an “analysis” of those comments. RBPA § 632(b)(3}(A). Many
parties, including NAB, submitted detailed, rigorous engineering analyses of the

study, including MITRE’s reliance on desirable-to-undesirable (“D/U”) signal

i This Court recently reaffirmed that “[pJublic notice and comment regarding
relied-upon technical analysis ... are ‘the safety valves in the use of ...
sophisticated methodology,”” Am. Radio Relay League v. FCC, 524 F.3d at 236
(quoting Sierra Club v. Costle, 657 F.2d 298, 334 (D.C. Cir. 1981), since
commenters may be able “to point out where ... information is erroneous or where
the agency may be drawing improper conclusions from it.” Id. at 236 (quoting
Nat’l Ass'n of Regulatory Util. Comm’rs (“NARUC"”) v. FCC, 737 F.2d 1095,
1121 (D.C. Cir. 1984). ,
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strength methodology.*® The Commission’s report to Congress, however, contains
a single paragraph of “analysis” that describes, in summary fashion, the numbers
of commenters supporting any particular outcome. See FCC Report to Congress at
3[JA .

Although “[t]he substantiality of evidence must take into account whatever
in the record fairly detracts from its weight,” Universal Camera Corp. v. NLRB,
340 U.S. 474, 488 (1951), the Commission has never offered any substantive
response to criticisms of the MITRE study. A report on the number of comments
filed certainly does not qualify. And as this Court has held, “[u]nless the
Commission answers objections that on their face seem legitimate, its decision can
hardly be classified as reasoned.” Canadian Ass’n of Petroleum Producers v.

FERC, 254 F.3d 289, 299 (D.C. Cir. 2001).

30 See Comments of the National Association of Broadcasters on the MITRE

Corporation Report, filed in MM Docket No. 99-25, Oct. 14, 2003 [JA ] (“NAB
MITRE Study Comments”). NAB illustrated how MITRE created “reception
degradation thresholds” as a tool for translating listening test results into a
corresponding “D/U” signal ratio, but that the “thresholds” MITRE created were
simply pulled “out of thin air.” Id. at 14-16 [JA _ - ]. NPR similarly highlighted
“a number of flaws in the Study’s methodology and testing,” among them that the
study would not use pre-existing standardized procedures designed for subjective
listening tests. Comments of National Public Radio, Inc., filed in MM Docket No.
99-25, Oct. 14,2003, at 5-11 [JA - ] (“NPR MITRE Study Comments”). Due
to budgetary constraints, MITRE never proceeded with actual audience listener
testing. See FCC Report to Congress at 2-3 [JA  ]. NAB reiterated these
criticisms in its 2005 comments, with NPR reminding the Commission that the
agency had “never addressed” the various methodological flaws catalogued
previously. NAB Comments at 9-10 [JA __]; NPR Comments at 17 [JA __].
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III. THE 2007 ORDER’S “PRESUMPTION” GRANTING PRIMARY
STATUS TO CERTAIN LOW POWER STATIONS IS UNLAWFUL.

The 2007 Order’s sweeping changes to the protections afforded to new or
modified full power stations go well beyond second-adjacent channel protections.
The Commission also reversed the basic premise that low power radio is secondary
to full-power radio and that the latter’s spectrum needs therefore trump those of the
former:

In certain circumstances no alternative channel will be available for an

LPFM station at risk of displacement. *** [W]e believe that it is

appropriate to apply a presumption that the public interest would be better

served by a waiver of the Commission Rule making LPFM stations
secondary to subsequently authorized full-service stations and the dismissal

of an “encroaching” community of license reallotment application [i.c. a

full-service license modification] when the threatened LPFM station can

demonstrate that it has regularly provided at least eight hours per day of
locally originated programming. ...
2007 Order 9 68 [JA ] (emphasis added).”’ The result of this "presumption" is
that a full-power station seeking to expand or alter its service area to better serve
its listeners would be barred from doing so if the LPFM station is providing its.
listeners with programming content that the Commission favors.
- The Commission’s new “presumption” must be vacated for three related but

independent reasons. By granting primary status to certain LPFM stations, the

Commission’s presumption violates the RBPA. (See Part 1I1.A below.) Moreover,

31 The Commission limited this rule to “those situations in which no ‘suitable’

alternate channel is available for the LPFM station.” 2007 Order § 68 [JA _].
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the factual predicate underlying the presumption — that the public interest would be
better served by favoring LPFM stations based on their programming content —
lacks the required “sound and rational basis.” (See Part IIL.B below.} Finally, the

~ “presumption” exceeds the Commission’s statutory authority by giving favorable
regulatory treatment to certain stations based on the content of their programming.
(See Part I11.C below.)

A. Elevating LPFM Stations to Primary Status Is Incompatible with
the Radio Broadcasting Preservation Act.

Allowing LPFM stations to assume primary status violates the unambiguous
intent of Congress.”> As discussed above, in the RBPA Congress required the FCC
“to maintain the same level of protection ... for existing stations and any new full-
power stations.” Committee Report at 8. Moreover, Congress specifically
intended that LPFM stations causing interference to “new or modified facilities of
a full-power station ... would be required to modify their facilities or cease
operations.” Id. Indeed, “the entire purpose of the Act was to ensure that LPFM
would not adversely affect full-service stations.” Reply Comments of Cox Radio,
Inc., filed 'in MM Docket No. 99-25, Sept. 21, 2005, at 5 [JA _]. Andrequiring a

station to cease operations when spectrum is needed by a primary user — even a

2 See NAB Reply Comments at 17-18 [JA - ] (“Granting primary status to
LPFM service over full power FM service ... would contravene the goals
articulated by Congress in passing the Radio Broadcast[ing] Preservation Act”).
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newly assigned primary user — is the hallmark feature of a secondary service.”?
Thus, Congress “clearly contemplated that LPFM would remain a secondary
service.” Id.

Congress’ object and purpose in enacting the RBPA confirm this reading.
As discussed in Part I.A.2 above, Congress was well aware of exactly what the
Commission did in its 2000 Order. The decision to license LPFM only as a
secondary service was fundamental to that order: the Commission decided that
“LPFM stations ... should not prevent FM stations from modifying or upgrading
their facilities, nor should they preclude opportunities.for nrew full-service
stations.” 2000 Order § 62 [JA __]. In spite of this, Congress still found that “the
FCC erred in rushing to adopt LPFM rules,” Coxﬁmittee Report at 4, and
accordingly, it imposed even tighter restrictions on the new service. Against this
backdrop, allowing any LPFM sstation to assume primary status — with the power to
block new or modified fuil—service station facilities — is plainly incompatible with
the RBPA and its legislative history. |

At the vefy least, it is clear that this result “is not one that Congress would
have sanctioned.” See Natural Resources Defense Council v. EPA, 824 F.2d 1146,

1163 (D.C. Cir. 1987) (en banc) (quoting United States v. Shimer, 367 U.S, 374,

3 Cf 47 C.F.R. § 2.104(d)(3)(1) (“Stations of a secondary service ... [s]hall not
cause harmful interference to stations of primary services to which frequencies are
already assigned or to which frequencies may be assigned at a later date”)
(emphasis added).
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383 (1 961)). Thus, any construction of the RBPA permitting such a result is not
reasonable. The 2007 Order’s effective reversal of Congress’ decision by allowing
LPFM stations to block full-power station license modifications should be vacated.

B. The Commission’s Presumption Violates the APA.

The Commission’s presumption also violates the APA. The Commission
presumes that “the public interest would be better served” by granting primary
status to LPFM stations that provide eight hours per day of local programming.
See 2007 Order § 68 [JA __]. Courts must review agency presumptions not just
“for consistency with their governing statutes,” but also “for rationality.”
Chemical Mfrs. Assn v. Department of Transp., 105 F.3d 702, 705 (D.C. Cir. 1997)
(citing N.L.R.B. v. Baptist Hosp., 442 ,U'S' 773, 787 (1979)). While legislatures
are “free to adopt presumptions for policy reasons,” id. (citing United Scenic
Artists, Local 829 v. NLRB, 762 F.2d 1027, 1034 (D.C. Cir. 1985)), an agency
“may only establish a presumption if there is a sound and rational connection
between the proved and inferred facts.” Baptist Hosp., 442 1U.S. at 787 (1979).

The Commission has identified the “public interest” goals it sought to
further: “diversity and localism.” 2007 Order § 70 [JA __]. But simply
announcing th_ose objectives will not suffice. For presumptions are only
appropriate when “proof of one fact renders the existence of another fact ‘so

probable that it is sensible and timesaving to assume the truth of [the inferred] fact
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... until the adversary disproves it.” NLRB v. Curtin Matheson Scientific, Inc., 494
U.S. 775, 788-89 (1990) (quotation omitted); Chemical Mfrs. Assn., 105 F.3d at
705 (citing Curtin Matheson). Certainly, the record evidence offers no basis for
why it is “so probable” that the interests of diversity and localism are “better
served” by LPFM stations offering eight hours of local programming thén by full-
power stations seeking license modifications.’* The Commission did not define the
“local” programming that would qualify an LPFM station for the presumption. It
could include a local disc jockey playing nationally available music or other
programming that, while locally sourced, may have little local orientation or
interest. Preferring an LPFM station on that basis to a full-power station that may
offer high quality local news, public affairs or sports programming was simply
irrational.

The 2007 Order offers no basis — let alone a “sound and rational” one —~ for
its conclusion. To be clear, NAB does not dispute that LPFM stations may serve
the public interest. But the Commission may not properly refuse to consider

record evidence that full-power stations serve larger audiences and also provide

. Granting primary status to LPFM stations may disproportionately harm

niche broadcasters, including minority owners and religious operators, since they
often buy more affordable stations on the fringe of a market and rely on upgrades
and other facility improvements to reach their intended service areas. See NAB
Reply Comments at 15-16 [JA - '
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valuable programming serving the Commission’s public interest objectives.*> The
2007 Order does not include any indication that the Commission has “take[n]
[these comments] into account,” Universal Camera Corp. v. NLRB, 340 U.S. 474,
488 (1951), The Commission conducted no systematic analysis of the service
provided by LPFM stations. Nor did it cite to any research concerning the service
provided by full-power stations that could be compared to LPFM service, both in
terms of quality and in the number of listeners served. Instead, the Commission
merely “presumed” that LPFM was more desirable. That unsupported assumption
violates the APA.

In addition, the Commission’s decision to effect a major change by relying
on a new “presumption” is another unsuccessful attempt to evade the APA’s
notice-and-comment requirement. See Part 1.C.2 above. In 2005 the Commission

considered a request by LPFM advocates that it “adopt a ‘processing policy’ [to

3 See, e.g., NAB Reply Comments at 10 [JA ] (full power stations “provide
a broad mix of entertainment and informational programming to listeners in local
communities throughout the country”); NAB Comments at 17 [JA ] (such
programming includes “the valuable coverage that broadcasters devote to politics
and civics discourse™”); Comments of Cox Radio, Inc., filed in MM Docket No. 99-
25, Aug. 22,2005, at 3 [JA _ ] (*The Commission has determined time and again
that full power FM stations ‘make more efficient use of the spectrum than low-
power stations’”’) (quoting Notice of Inquiry, Amendment of Part 74 of the
Commission’s Rules Concerning FM Translator Stations, 3 FCC Rcd 3664 9 32
(1988) (internal alteration omitted)); Reply Comments of National Public Radio,
Inc., filed in MM Docket No. 99-25, Sept. 21, 2005, at 8 [JA ] (“LPFM stations
do not bear many of the public interest obligations imposed on full power
stations™).
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deny] a full service FM station’s modification application if ‘grant of the
application will deny a local community content by reducing the coverage area
available to LPFM stations.”” 2005 FNPRM 438 [JA _ ] (quoting Letter from
Harold Feld, Media Access Project, to Marlene H. Dortch, Secretary, Federal
Communications Commission, Feb. 15, 2005). The Commission recognized the
sweeping, generalized nature of this request, while simultaneously rejecting it:
“we disagree with the basic thrust of this proposal, which effectively would
provide primary status to LPFM stations with respect to subsequently filed
applications for new or modified full service station facilities.” /d.

The 2007 Order reversed course without warning. Although there was a
belated request for comment in the Second Further Notice that accompanied the
2007 Order, see Second FNPRM 75 [JA ], that was not sufficient to solve the
APA problem. As Commissioner McDowell observed: since the Commission
“did not seek comment on this issue,” it therefore “should not have reversed this
precedent without at least seeking further public comment.” 22 FCC Rced at 21,974
JA __J. |

C.  The Presumption Exceeds the Commission’s Authority.

By granting favored status only to LPFM stations that “regularly provide[] at
least eight hours per day of locally originated programming,” 2007 Order q 68 [JA

__1, the Commission exceeded its statutory authority. Although the Commission is
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charged with ensuring a “fair, efficient, equitable distribution of radio service,” 47
U.S.C. § 307(b), this Court has made clear that the FCC has no general authority to
regulate programming content absent a specific statutory mandate. See Motion
Picture Ass’n of America v. FCC, 309 F.3d 796, 804-07 (D.C. Cir. 2002). To the
contrary, “Congress has been scrupulously clear when it intends to delegate
authority to the FCC to address areas significantly implicating program content.”
Id. at 805.

Any requirement that “broadcasters ... air minimum amounts of locally-
produced and local public affairs programming obviously implicate[s] program
content.” NAB Reply Comments at 10 [JA _ ]. Indeed, under the Commission’s
new “presumption,” a low power broadcaster opting to program as the government
desires finds itself in special favor — and completely without that valuable benefit if
it chooses otherwise.*® There is no “scrupulously clear” statutory basis for making

such a distinction. The 2007 Order thus exceeds the Commission’s authority.*’

30 See NAB Reply Comments at 10 [JA ] (such a scheme “expressly
implicates content-based regulation because it gives greater regulatory interference
protection solely to parties that pledge to re-transmit specific types of
programming”).

37 See id. at 9-10 [JA ] (“the Commission’s statutory authority to adopt such
[a] content requirement is very much in doubt™) (discussing MPAA v. FCC).
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CONCLUSION

The petition for review should be granted and the chailenged order should be

vacated.
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Radio Broadcasting Preservation Act of 2000
Pub. L. No. 106-553, div. B, § 632, 114 Stat. 2762, 2762A-111 (2000)

(a) (1) The Federal Communications Commission shall modify the rules
authorizing the operation of low-power FM radio stations, as proposed in
MM Docket No. 99-25, to—

(A) prescribe minimum distance separations for third-adjacent
channels (as well as for co-channels and first--and second-adjacent
channels); and

(B) prohibit any applicant from obtaining a low-power FM license if
the applicant has engaged in any manner in the unlicensed operation
of any station in violation of section 301 of the Communications Act
of 1934 (47 U.S.C. 301).

(2) The Federal Communications'Commission may not—

(A) eliminate or reduce the minimum distance separations for third-
adjacent channels required by paragraph (1)(A); or

(B) extend the eligibility for application for low-power FM stations
beyond the organizations and entities as proposed in MM Docket No.
99-25 (47 CFR 73.853), except as expressly authorized by an Act of
Congress enacted after the date of the enactment of this Act.

(3) Any license that was issued by the Commission to a low-power FM
station prior to the date on which the Commission modifies its rules as
required by paragraph (1) and that does not comply with such modifications
shall be invalid.

(b) (1) The Federal Communications Commission shall conduct an experimental
program to test. whether low-power FM radio stations will result in harmful
interference to existing FM radio stations if such stations are not subject to
the minimum distance separations for third-adjacent channels required by
subsection (a). The Commission shall conduct such test in no more than nine
FM radio markets, including urban, suburban, and rural markets, by waiving
the minimum distance separations for third-adjacent channels for the stations
that are the subject of the experimental program. At least one of the stations
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'shall be selected for the purpose of evaluating whether minimum distance -
separations for third-adjacent channels are needed for FM translator stations.
The Commission may, consistent with the public interest, continue after the
conclusion of the experimental program to waive the minimum distance
separations for third-adjacent channels for the stations that are the subject of
the experimental program.

(2) The Commission shall select an independent testing entity to conduct
field tests in the markets of the stations in the experimental program under
paragraph (1). Such field tests shall include—

(A) an opportunity for the public to comment on interference; and

(B) independent audience listening tests to determine what is.
objectionable and harmful interference to the average radio listener.

(3) The Commission shall publish the results of the experimental program
and field tests and afford an opportunity for the public to comment on such
results. The Federal Communications Commission shall submit a report on
the experimental program and field tests to the Committee on Commerce of
the House of Representatives and the Committee on Commerce, Science,
and Transportation of the Senate not later than February 1, 2001. Such report
shall include—

(A) an analysis of the experimental program and field tests and of the
public comment received by the Commission;

(B) an evaluation of the impact of the modification or elimination of
minimum distance separations for third-adjacent channels on—

(i) listening audiences;
(ii) incumbent FM radio broadcasters in general, and on
" minority and small market broadcasters in particular, including

an analysis of the economic impact on such broadcasters;

(iii) the transition to digital radio for terrestrial radio
broadcasters;



(iv) stations that provide a reading service for the blind to the
public; and

(v) FM radio translator stations;
(C) the Commission's recommendations to the Congress to reduce or
eliminate the minimum distance separations for third-adjacent

channels required by subsection (a); and

(D) such other information and recommendations as the Commission -
considers appropriate.

5US.C. §553

(a) This section applies, according to the provisions thereof, except to the extent
that there is involved—

(1) a military or foreign affairs function of the United States; or

(2) a matter relating to agency management or personnel or to public
property, loans, grants, benefits, or contracts.

(b) General notice of proposed rule making shall be published in the Federal
Register, unless persons subject thereto are named and either personally served or
otherwise have actual notice thereof in accordance with law. The notice shall
include—

(1) a statement of the time, place, and nature of public rule making
proceedings; _ -

(2) reference to the legal authority under which the rule is proposed; and

(3) either the terms or substance of the proposed rule or a description of the
subjects and issues involved.

Except when notice or hearing is required by statute, this subsection does not
apply—

A-3



(A) to interpretative rules, general statements of policy, or rules of agency
organization, procedure, or practice; or

(B) when the agency for good cause finds (and incorporates the finding and
a brief statement of reasons therefor in the rules issued) that notice and
public procedure thereon are impracticable, unnecessary, or contrary to the
public interest.

(c¢) After notice required by this section, the agency shall give interested persons an
opportunity to participate in the rule making through submission of written data,
views, or arguments with or without opportunity for oral presentation. After
consideration of the relevant matter presented, the agency shall incorporate in the
rules adopted a concise general statement of their basis and purpose. When rules
are required by statute to be made on the record afier opportunity for an agency
hearing, sections 556 and 557 of this title apply instead of this subsection.

(d) The required publication or service of a substantive rule shall be made not less
than 30 days before its effective date, except—

(1) a substantive rule which grants or recognizes an exemption or relieves a
restriction;

(2) interpretative rules and statements of policy; or

(3) as otherwise provided by the agency for good cause found and published
with the rule.

(e) Each agency shall give an interested person the right to petition for the
issuance, amendment, or repeal of a rule.

SUS.C §706

To the extent necessary to decision and when presented, the reviewing court shall |
decide all relevant questions of law, interpret constitutional and statutory
provisions, and determine the meaning or applicability of the terms of an agency
action. The reviewing court shall—

(1) compel agency action unlawfully withheld or unreasonably delayed; and -
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(2) hold unlawful and set aside agency action, findings, and conclusions
found to be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or
short of statutory right;

(D) without observance of procedure requiréd by law;
(E) unsupported by substantial evidence in a case subject to sections
556 and 557 of this title or otherwise reviewed on the record of an

agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to
trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record or

those parts of'if cited by a party, and due account shall be taken of the rule of
prejudicial error.

28 US.C. § 2342
The court of appeals (other than the United States Court of Appeals for the Federal
Circuit) has exclusive jurisdiction to enjoin, set aside, suspend (in whole or in

part), or to determine the validity of—

(1) all final orders of the Federal Communications Commission made
reviewable by section 402(a) of title 47;

Fdkkk

Jurisdiction is invoked by filing a petition as provided by section 2344 of this title.



28 U.S.C. § 2343

The venue of a proceeding under this chapter is in the judicial circuit in which the
petitioner resides or has its principal office, or in the United States Court of
Appeals for the District of Columbia Circuit.

47 US.C. § 303

Except as otherwise provided in this chapter, the Commission from time to time, as
public convenience, interest, or necessity requires, shall—

(a) Classify radio stations;

(b) Prescribe the nature of the service to be rendered by each class of
licensed stations and each station within any class;

- (¢) Assign bands of frequencies to the various classes of stations, and assign
frequencies for each individual station and determine the power which each
station shall use and the time during which it may operate;

(d) Determine the location of classes of stations or individual stations;

(e) Regulate the kind of apparatus to be used with respect to its external
effects and the purity and sharpness of the emissions from each station and
from the apparatus therein;

(f) Make such regulations not inconsistent with law as it may deem
necessary to prevent interference between stations and to carry out the -
provisions of this chapter: Provided, however, That changes in the
frequencies, authorized power, or in the times of operation of any station,
shall not be made without the consent of the station licensee unless the
Commission shall determine that such changes will promote public
convenience or interest or will serve public necessity, or the provisions of
this chapter will be more fully complied with;

(g) Study new uses for radio, provide for experimental uses of frequencies,

and generally encourage the larger and more effective use of radio in the
public interest;

A-6



(k) Have authority to establish areas or zones to be served by any station;

% k&

(r) Make such rules and regulations and prescribe such restrictions and
conditions, not inconsistent with law, as may be necessary to carry out the
provisions of this chapter, or any international radio or wire communications
treaty or convention, or regulations annexed thereto, including any treaty or
convention insofar as it relates to the use of radio, to which the United States
is or may hereafter become a party.

* k&

(y) Have authority to allocate electromagnetic spectrum so as to provide
flexibility of use, if—

(1) such use is consistent with international agreements to which the
United States is a party; and

(2) the Commission finds, after notice and an opportunity for public
comment, that—

(A) such an allocation would be in the public interest;

(B) such use would not deter investment in communications
services and systems, or technology development; and

(C) such use would not result in harmful interference among .
users.

47 U.S.C. § 307
(a) Grant
The Commission, if public convenience, interest, or necessity will be served

thereby, subject to the limitations of this chapter, shall grant to any applicant
therefor a station license provided for by this chapter.
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(b) Allocation of facilities

In considering applications for licenses, and modifications and renewals thereof,
when and insofar as there is demand for the same, the Commission shall make such
distribution of licenses, fréquencies, hours of operation, and of power among the
several States and communities as to provide a fair, efficient, and equitable
distribution of radio service to each of the same.

Lk

47 U.S.C. § 402

(a) Procedure

Any proceeding to enjoin, set aside, annul, or suspend any order of the |
Commission under this chapter (except those appealable under subsection (b) of

this section) shall be brought as provided by and in the manner prescribed in
chapter 158 of Title 28.

Tkk¥k

47 C.F.R. § 2.104

International Table of Frequency Allocations.

* &k &

(d) Categories of services and allocations.
*Ek
(3) Stations of a secondary service:
(i) Shall not cause harmful interference to stations of primary services

to which frequencies are already assigned or to which frequencies
. may be assigned at a later date;
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(ii) Cannot claim protection from harmful interference from stations
of a primary service to which frequencies are already assigned or may
be assigned at a later date; and

(iii) Can claim protection, however, from harmful interference from
stations of the same or other secondary service(s) to which
frequencies may be assigned at a later date.
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Subpart B—FM Broadcast Stations

$78.201 Numerical designation of FM
broadcast channels.

The FM broadcast band consists of
that portion of the radio frequency
spectrum between 88 MHz and 108 MHz.
It is divided into 100 channels of 200
kHz each, For convenience, the fre-

76

quencies avallable for FM broadcasting
(including those assigned to non-
commerclal educational broadcasting)
are glven numerical destgnations which
are shown In the table below:

Frequoncy (Ma/s) Gla:mu.ne
881 ... 201
88.3 202
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Federal Communications Commission §73.202
Frequency {Mcfs) Chﬁg-nel Fraquency {Mc/s) Chgf\al
88.5 ELrC S U< 276
BB.7 .eocreme et et s s st e 204 1033 ... O 277
aes S 205 1035 e ‘ 278
BRT e ettt e s E e T < O 279
89.3 207 1039 280
895 206 104.1 281
L 209 1043 282
X 210 1045 283
0.1 211 147 284
%03 22 1049 I 285
90.5 213 1053 ... 285
3 214 1053 .o S 287
809 ..o 215 1935 .. 288
911 218 1057 289
81.3 — 7 1059 280
91.5 218 V0BT e s 231
97 218 1063 202
91.9. 220 1085 253
3 2o =
106, :
gg;g g 107.1 296
027 .. 224 1072 ea7
ey 2= 1075 - . 298
g 7o 1077 299
i 2oy 1078 300
3.5 228 NoTE: The fequency 108.0 MHz may ba assigned 1o VOR
2 - 220 fest slntions subjoct to 1hn cond'rﬂon at [nterdarence Is not
839 230 - caused o the receplion of broadcasting stations, present
BT oo ereeree e et s 23 orhuure.
84.3 232
9.5 233 [2B FR 13623, Dec. 14, 1963, as amended at 30
9.7 g; FR 4480, Apr. 7, 1965; 52 FR 10570, Apr. 2, 1967)
D49 :
g; :g_? §73.202 Table of Allotments.
955 234 (a) General. The following Table of
85.7 ... g:g Allotments contains the channels
gf """""" 247 (other than noncommercial edu-
583 242 cational Channels 201-220) designated
B65 e - 243  for use in communities in the United
FBT s o 24 grates, its territories, and possesslons,
96.9 245 -
871 24¢ and not currently assigned to a li-
7.3 247 censee or permittee or subject to a
975 248 pending application for. construction
o 2 permit or license. All listed channels
28 1 251 are for Class B stations in Zones I and
233 252 I-A and for Class C stations in Zone II
8.5 zﬁ“-'} unless otherwise specifically. des-
gg:; o5 lgnated. Channels to which licensed,
291 s permitted, and ‘'reserved’’ facilitles
k] 257 have been assigned are reflected in the
o 2553 Media Bureau’s publicly available Con-
299 2s0 solidated Data Base System.
100.1 261 (1) Channels designated with an as-
100.3 262 terlsk may be used only by mnon-
ey 28 commercial educational broadcast sta-
100.8 ags tions. The rules governing the use of
101.1 268 those channels are contained in part 73,
:g}g 22276 subpart C of this chapter. An entity
1017 2e0 that would be eligible to operate a non-
1019 z70 commercial educational broadcast sta-
1021 2711 tlon can, {n conjunction with an initial
= 22 petition for rulemaking filed pursuant
1027 z74 to part 1, subpart C of this chapter, re-
1028 o7

quest that a nonreserved FM channel
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§73.207

meridian to the 43.5° parallel; thence
east along this parallel to the United
States-Canada border; thence southerly
and following that border until it again
intersects the 43.5° parallel; thence east
along this parallel to the 71lst merldian;
thence In a stralght line to the inter-
section of the 63th meridian and the
45th parallel; thence east along the
45th parallel to the Atlantic Ocean.
When any of the above llnes pass
through a clty, the city shall be consid-
ered to be located in Zone I. (See Fig-
ure 1 of §73.699.)

(b) Zone 1-A consists of Puerto Rico,
the Virgin Islands and that portion of
the State of California which is located
south of the 40th parallel. .

(c) Zone 1l consists of Alaska, Hawali
and the rest of the United States which
is not located In elther Zone I or Zone
1-A.

{29 FR 14116, Oct. 14, 1964, and 31 FR 10125,
July 27, 1966, as amended at 48 FR 29504, June
27, 1983]

§73.207 Minimum distance separation
between stations.

{a)y Except for assignments made pur-
suant to §73.213 or 73.215, FM allot-
ments and assignments must be sepa-
rated from other allotments and as-
signments on the same channel (co-
channel) and five pairs of adjacent
channeis by not less than the minimum
distances specified in paragraphs (b)
and (c) of this section. The Commission
wlll not accept petitions to amend the
Table of Allotments unless the ref-
erence polnts meet all of the minimum
distance separation requirements of
this sectlon. The Commisslon will not
accept applications for new stations; or
applications to change the chanmel or
location of existing assignments unless
transmitter sites meet the minimum
distance separation requirements of
this section, or such applicatlons con-
form to the requlrements of §73.213 or
73.215. However, applications, to modify
the facllities of statleris with short-
.spaced antenna locatlons authorized
pursuant to prior walvers of the dis-
tance separation requirements may be
accepted, provlded that such applica-
tions propose to maintaln or improve
that particular spacing deficlency.
Class D ({secondary} assignments are
subject only to the distance separation

'47 CFR Ch. 1 (10-1-07 Edifion)

requirements contained in paragraph
(b)(3) of this section. (See §73.512 for
rules governing the channel and loca-
tion of Class D (secondary} assign-
ments.)

(b) The distances listed in Tables A,
B, and C apply to allotments and as-
signments on the same channel and
each of five pairs of adjacent channels.
The five palrs of adjacent channels are
the first (200 kHz above and 200 kHz
below the channel under consider-
atlon), the second (100 kXHz above and
below), the third (600 kHz above and
below), the Ffty-third (10.6 MHz above
and below). and the fifty-fourth (10.8
MHz above and below). The distances in
the Tables apply regardless of whether
the proposed station class appears first
or second in the ‘"Relation’’ column of
the table.

(1) Domestic allotments and assign-
ments must be separated from each
other by not less than the distances In
Table A which follows:

TABLE A—MINIMUM DISTANCE SEPARATION
REQUIREMENTS IN KILOMETERS (MILES)

106/

400/600
200 kHz 10.3
kHz MHz

1sq)| 72e8)] mng| 10
143(89) | o6(60)| 4s(ao)| 12()
178 nagoy| o3} 150
() .
142(88) | 09(55) | 42020 2(n
166 [ 106(56) | 553 | 15¢g)

G-
Ralatin | channel

AloA ..
Ao B1
AloB ...

200 13383} 756N | 204
215 | 15294y | es(53] 25(18)
226 165) 95(59)| 28(18)

(140) (108}
175 | vag)| sopn| @
(109)

2t1 | 14580y | 71 4)| 170

75| 114 @1} | soEn) 4@

B116C2 e 200 | 124 (83} | 5638 | 17 (11}
(124)

BIIOCT creee 233 161 1748 | 24015
48y | (100)

B10C0 e . 248 180 a7is4}| 27(m
(54| (112

BlC e 259 193 | 105 (s5) | 31(19)
(as)| (120

BB . 241 169 | 7408y 20(12)
(150 {105}

BOCH e 211| 1450} | 718 | 17(n)
(31}

81062 e 241 163| 748 | 2002
gso} | (105) .

BloCl .. 270 165| 7909 | 27 (1)
ase) | a1y
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federal Communicalions Commission

TABLE A—MINIMUM DISTANCE SEPARATION RE-
QUIREMENTS IN KILOMETERS (MILES}—Contin-
ued

10.6/
Refation e o | 200wHz | A0NE00 Joe

B10 GO i 212 214| sassy| 3109
(169) | (133

BloC 274 217 | to5(es)| 35 (22
arg | (139)

C3W0C e | 159 85) | 99(62)| 432)| W@

Cowcz .| Am7| n7gm| se@s)| 170
(10)

G310 C1 oo 21| 14490) | 76(am)| 24 (15)
(131}

CI10CO e 226 13| 7| 2En

‘ (a0} | (101}

[T S 27 78| sa(e0)| 31(i9)

' (any | (09)

€210 C2 wrrres 190 | 130{8%) | se(35)| 20(12)
{118)

2wcl. 204 | 158(08)| 78(49) | 27(17)
(139

C210GD ..o 239 176 | 89 (55| 31(19)
(145)|  (109)

G210 C wcrevoe. 249 188 | 105 (65} | 3522
(58| (17

(3 Y o) R 245 177 | 82(51}| 3a(21)
(s2)| e .

CH10CO v 259 196 | o4(s8) | 37 (23
ast) | (122)

110G v, 270 204 | 105(85) | 41 (25)
(e8| (130

G010 CO v - 270 207 | 9a(s0)| 41(25)
¢e) | (129)

COWC . 281 220 | 05 {65y | 45 {28)
wrsy| (e

(LY 250 241 | 105(65) | 48 (30)
(80} | (i50)

(2) Under the Canada-United States
FM Broadcasting Agreement, domestic
U.S. alilotments and assignments with-
in 320 kilometers {189 miles) of the
commeon border must be separated from
Canadian allotments and assignments
by not less than the distances given in
Table B, which follows. When applying
Table B, U.S. Class C2 allotments and
assignments are consldered to be Class
B; alsc, U.S. Class C3 allotments and
assignments and U.S. Class A assign-
ments operating with more than 3 KW
ERP and 100 meters antenna HAAT {or
equivalent lower ERP and higher an-
tenna HAAT based on a class contour
distance of 24 km)} are consldered to be
Class Bl.

§73.207

TABLE B—MiNtMUM DISTANCE SEPARATION
REQUIREMENTS IN KILOMETERS

Co- Adjacant Channets I.LF.
Rela- | Channal
o 10.6/
ton
OkHz | 200%Hz | 400 kHz | G00KHz | 10.8
MHz
A-A . 132 85 45 37 B
A-B1 180 113 62 54 16
AB .. 206 132 76 69 16
AC1 238 164 a8 90 a2
AG .. 242 m 108 100 2z
B1-B1 187 EEa ) 70 57 24
. 818 223 149 B84 7 24
81-C1 256 - 181 106 92 40
B1-C 259 185 116 103 40
B-8 . 237 164 94 74 24
B-C1 271 165 115 5 40
BC . 274 204 125 106 4G
C1-
2] 292 217 1M 101 48
C1C 02 230 “ - m 48
CC . 308 241 153 113 48
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(3) Under the 1992 Mexlco-United
States FM Broadcasting Agreement,
demestic U.S. asslgnments or allot-
ments within 320 kilometers (199 mliles)
of the common border must be sepa-
rated from Mexican assignments or al-
lotments by not less than the distances
glven In Table C in this paragraph
(1) (3). When applying Table C—

() U.S. or Mexican assignments or al-
lotments which have been notified
internationally as Class A are limited
to a maximum of 3.0 kW ERP at 100
meters HAAT, or the equivalent;

(i) U.S. or Mexican assignments or
allotments which have been notified
Internationally as Class AA are limited
to a maximum of 6.0 kW ERP at 100
meters HAAT, or the equivalent;

(iil) U.S, Class C3 assignments or al-
lotments are considered Class B1;

(iv) U.S. Class C2 assignments or al-
lotments are considered Class B; and

{v) Class Cl assignments or allot-
ments assume maximum facilities of
100 kW ERP at 300 meters HAAT, How-
ever, U.S. Class Cl stations may not, In
any event, exceed the domestic U.S.
Hmit of 100 kW ERP at 293 meters
HAAT, or the equivalent.

TABLE C—MiNiMUM DISTANCE SEPARATION
REQUIREMENTS IN KILOMETERS

200z | 106 or
Retation | S0Cha™ | 200 kttz | oren0 | 108 Mz
Kz 0F)
AQA e 100 61 25 8
AloAA . 1 68 a1 9

A, i
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TaBLE C—MmMIMUM DISTANCE SEPARATION
REQUIREMENTS N KILOMETERS—Continued

400 kHz 106 or
Relation | CoCha™ | 004z | or600 | 1.8 MH:
kHz (LF)

ABT ... 138 P a8 11
AWB .o 163 105 85 14
AtoCt ... 196 128 74 21
AWC ... 210 161 % 28
AAID AA .. 115 72 a 10
AAto BT . 143 9% 48 12
AAOB ... 178 125 69 15
AALCT ... 200 123 75 22
226 165 o5 29

175 114 50 1

211 145 7 17

233 161 77 24

259 193 ) at

237 164 5 20

270 195 79 27

270 215 B4 as

245 177 B 34

270 209 102 41

290 228 105 48

(c) The distances listed below apply
only to allotments and assignments on
Channel! 253 (98.5 MHz). The Commls-
sion will not accept petitions to amend
the Table of Allotments, applications
for new statlons, or applications to
change the channel or locatlon of exist-
ing assignmerits where the following
minimum distances (between trans-
mitter. sites, in kilometers) from any
TV Channel & allotment or assignment
are not met:

MithiuM DISTANCE SEPARATION FROM TV
CHANNEL 6 {82-88 MHzZ)

£M Class TVZona) | TV Zomesil
A e —— T 2
B1 19 23
B 2 26
€ T 19 23
c2 22 25
1 29 a3
c 36 e

[48 FR 23504, June 27, 1983, as amended at 49
FR 10264, Mar. 20, 1984; 49 FR 19670, May 9,
1984: 49 FR 50047, Dec. 26, 1984; 51 FR 26250,
July 22, 1986; 54 FR 14963, Apr. 14, 1989; 54 FR
16366, Apr. 24, 1989; 54 FR 19374, May 5, 1989;

' 54 FR 35338, Aug. 25, 1989; 56 FR .27426, June
14, 1991; 56 FR 57293, Nov. 8, 1991; 62 FR 50256,
Sept. 25, 1997; 65 FR 79776, Dec. 20, 2000]

£73.208 Reference points and distance
computations,
-(a)(1} The following reference points
must be used to determine distance
separation requirements when peti-
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tions to amend the Table of Allotments
(§73.202(b)) are considered:

(i) Flrst, transmitter sites if author-
ized, or if proposed In applications with
cut-off protectlon pursuant to para-
graph (a)(3) of this section;

(11} Second, reference coordinates
designated by the FCC;

(i11) Third, coordinates listed In the
United States Department of Interlor
publication entitled Index to the Na-
tional Atlas of the United States of
America; or

(iv) Last, coordinates of the main
post offlce.

(The community’s reference points
for which the petition Ls submitted will
normally be the coordinates listed in
the above publication.)

(2) When the distance between com-
munlities Is calculated using commu-
nity reference points and it does not
meet the minimum separation require-
ments of §73.207, the channel may still
be allotted if a transmitter site is
available that would meet the min-
imumn separation requirements and
still permit the proposed statlon to
meet the minimum fileld strength re-
quirements of §73.315. A showing indi-
cating the availabillty of a suitable
site should be sumitted with the peti-
tion. In cases where a station is not au-
thorized In a community or commu-
nities and the proposed channel cannot
meet the separation requirement a
showing should also be made indicating
adequate distance between suitable
transmitter sites for all communities.

(3) Petitions to amend the Table of
Allotments that do not meet minimum
distance seéparation requirements to
transmitter sites speclfied in pending
applications wlll not be considered un-
less they are filed no later than;

(I} The last day of a filing window If
the appiication Is for a new FM facllity
or a major change in the non-reserved
band and is filed during a flling window
established under section 73.3564(d)(3);
or

(il) The cut-off date established in a
Commission Public Notice under
§73.3564(d) and 73.3573(e)} if the applica-
tion is for a new FM facility or a major
change In the reserved band; or




§73.805

Section 73,1610 Equipment tests.

Section 73.1620 Program tests.

Section 73.1650 International agreements.

Section 73.1660 Acceptability of broadcast
transmitters,

Sectlon 73,1665 Main transmitters.

Sectlon 73,1692 Broadcast station construc-
tion near or installation on an AM broad-
cast tower. '

Sectlon 73.1745 Unauthorized operation.

Section 73.1750 Discontinuance of operation.

Section 73.1920 Perscnal attacks.

Section 73.1940 Legally qualified candidates
for public offlce.

Sectlon 73.1941  Equal opportunities.

Sectlon 73.1943 Political file.

Section 73.1944 Reasonable access.

Section 73.351F Applications required.

Section 73.3512 Where to flle; number of
coples.

Section 73.3513 Signing of applications.

Section 73.3514 Content of applications.

Section 73.3516 Specification of facilities.

Sectlon 73.3517 Contingent applications.

Sectlon 73.3518 Inconsistent or conflicting
applications.

Sectlon 73.3518 Repetitlous applications.

Section 73.3520 Multiple applications.

Section 73.3525 Agreements for removing
application conflicts,

Section 73.3338 Application for renewal of
Heense.

Section 73.3542 Application for emergency
authorization.

Section 73.3545 Application for permit to de-
liver programs to forelgn statlons.

Sectlon 73.3550 Requests for new or mod!-
fled call sign assignments.

Section 73,3561 Staff consideration of appli-
cations requiring Commission conslder-
atlon.

Section 73.3562 Staff consideration of appli-
cations not requlring action by the Com-
mlssion.

Section 73.3566 Defective applications.

Section 73.3568- Dismissal of applications.

Section 73.3584 Procedure for flling pett-
tlons to deny.

Sectioni 73.3587 Procedure for flling infor-
mal objectlions.

Sectlon 73,3383 Dlsmissal of petitions to
deny or withdrawal of informal objections.

Section 73.3589 Threats to file petitions to
deny or informal objections.

Section 73,3591 Grants without hearlng.

Section 73.3593 Designation for hearing.

Sectlon 73.3598 Period of constructlion.

Section 73.3599 Forfelture of construction
permlit .

47 CFR Ch. | (10-1-07 Edition)

Section 73.3999 Enforcement of 18 U.S5.C.
1464—restrictions on the transmission of
obscene and Indecent materlal.

§73.805 Availability of channels.

Except as provided in §73.220 of this
chapter, all of the frequencies listed in
§73.201 of this chapter are avallable for
LPFM stations.

§73.807 Minimum distance separation
between stations.

Minlmum separation requirerments
for LP100 and LP10 statlons, as defined
In §§73.811 and 73.853, are listed In the
following paragraphs. An LPFM sta-
tion will not be authorized unless these
separations are met. Minimum dis-
tances for co-channel and first-adja-
cent channel are separated into two
columns. The left-hand column lists
the required minimum separation to
protect other stations and the right-
hand column lsts (for Informational
purposes only) the minlmum distance
necessary for the LPFM station to re-

. celve no interference from other sta-

tlons assumed to operating at the max-
imum permitted facllitles for the sta-
tion class. For second- and third-adja-
cent channels and IF channels, the re-
quired minimum distance separation is
sufficilent to avoid interference re-
celved from other stations.

(a){1}) An LP10¢ station will not be
authorized initially unless the min-
imum distance separations in the fol-
lowing table are met with respect to
authorized FM stations, applications
for new and existing FM stations filed
prior to the release of the public notice
announcing an LPFM window period
for LP100 stations, authorized LP10¢
stations, LP100 station applications
that were timely-flled within a pre-
vious window, and vacant FM allot-
ments. LPi00 stations are not required
to protect LP10 stations. LPFM modi-
fication applications must either meet
the distance separations in the fol-

lowing table or, if short-spaced, not.

lessen the spacing to subsequently au-
thorized statlons.

252
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Co-chanaal minimum First-adfacent channel Second- LF, channel
saparation {km} minimum separation {km} and thing- minimum

da-nzarm ! separations

Station class protactad by LP100 For na intar. For o ntar- | minimum
Required | codved from Requirad colvad from u'zi::;'o" 10.6 or 10.8

max. class mae class MHz

lacdity {acilty Roquired
24 24 14 14 Nono Nono
24 24 13 13 ) 3
&7 a2 56 56 25 )
87 118 74 74 46 -]
B 112 149 97 97 67 12
c3 78 g &7 &7 40 g
c2 :}] 143 B0 84 53 12
c1 11 178 100 111 73 20
co 122 193 11 130 84 22
C 130 203 120 142 83 28

(2} LP100 stations must satisfy the
second-adjacent channel minlmum dis-
tance separation requirements of para-
graph (a)(1) of this section with respect
to any third-adjacent channel FM sta-
tion that, as of September 20, 2000 (the

- adoption date of this MO&() broad-
casts a radio reading service via a sub-
carrler frequency.

(b}(1) An LP10 station will not be au-
thorized unless the minimum distance
separations In the following table are
met with respect to authorized FM sta-
tions, applications for new and existing
FM stations filed prior to the release of
the public notice announcing an LPFM
window perlod for LP10 statlons, va-
cant FM allotrments, or LPFM statlons.

Co-chanael minkmum first-adjacent channal Second- 1.F. Ghannal
separation (km} minimum saparation and thkd- minmum

{km) adiacan't separalions

Station class protected by LP10 For ng intar- Formo tar- | - minimum :

- Requirad mddgsn Reguired bl Sl “ﬁ‘:} m.s"| olg 0.8

fackly '“ﬁdﬁ'tym -~
quired

LP100 16 22 10 1 Hone Hone
P10 13 13 8 ] None Nona .

D 16 21 10 1t 8 2

A 59 80 53 53 20 5

B1 T 117 70 . 70 45 L]

B o) 141 91 91 ] "

ca &9 117 84 84 39 8

c2 82 141 7| a1 52 i

- Gt 103 175 97 108 7 18

(=1 114 190 89 127 B84 21

C 122 201 116 140 82 26

(2) LPi0 stations rnust satisfy the
second-adjacent channel minimum dis-
tance separation requirements of para-
graph (©}(1) of this section with respect
to any third-adjacent channel FM sta-
tion that, as of September 20, 2000 (the
adoption date of this MO&() broad-
casts a radio reading service via a sub-
carrler frequency. )

(c) In addition to meeting or exceed-
ing the minimum separations for Class

LP100 and Class LP10 statlons In para-
graphs (a) and (b) of this sectlion, new
LP100 and LP10 stations will not be au-
thorized in Puerto Rico or the Virgin
Islands unless the minimum distance
separations in the following tables are
met with respect to authorized or pro-
posed FM stations:

253

A-16



§73.807

(1) LP10C stations in Puerto Rico and the

47 CFR Ch.

Virgln Islands:

1 (10-1-07 Edition)

Co-channel minimum First-adjacant ¢channel Sacond-
sapamation (km}) minimym separation {km} and thirg-
- - v - act,:l.ljaoenl ,.,:jF' channel
; 0f NO inter- 'or na intar- anng! nimum sep-
Station class protected by LP100 ferance re- ) forence ra- | minmum | aratons—10.6
Requirad ceived from Roequired caived irom | saparation or 0.8 MHz
max. class max. class (mH-
fackty facility qulirad
A 80 111 70 70 42 9
B1 i 95 128 82 . B2 53 1"
B 138 178 123 123 g2 19
(2) LP10 statlons In Puerte Rico and the Virgin Islands:
Co-channel minlmum First-adjacent channal | Sacond-
separation {km) minlmum separation {km) and third-
o o Fo l C;I: ! I.F. channet
- r ng inlar- r no [ntar- -hannel minimum sep-
Station class protected by LP100 feranco ro- ferenca te- |* minimum | arations—10.8
Aequired | calved lrom Requlred | ceived from | separation | or 10.8 MHz
max. elass max. class (k) -
facitty tacifity quiired”
A 72 108 &5 66 42 8
B1 B4 125 FL| 78 53 ]
_125 177 118 118 a2 18

NOTE TO PARACRAPHS (a), (b), AND (c): MiIn-
imum distance separations towards “grand-
fathered™ superpowered Reserved Band sta-
tions are as specified.

Full service FM statlons operating within
the reserved band (Channels 201-220) with fa-
cilities In excess of those permitted in
§73.211(b)(1} or §73.211(b){3) shall be protected
by LPFM stations in accordance with the
minimum distance separations for the near-
est class as determined under §73.211. For ex-
ample, a Class Bl station operating with fa-
cllities that result in a §0 dBu contour that
exceeds 39 kilometers but s less than 52 kilo-
meters would be protected by the Class B

- minimum distance separations. Class D sta-
tions with 60 dBu contours that exceed 5 kil-
ometers will be protected by the Class A

minimum distance separatlons. Class B sta-
tions with 60 dBu contours that eéxceed 52
kilometers will be protected as Class Cl or
Class C stations depending upon the distance
to the 80 dBu contour. No stations will be
protected beyond Class C separations.

(d) In addition to meeting the separa-
tions (a) through (c), LPFM applica-
tions must meet the minimum separa-
tion requirements with respect to au-
thorized FM translator stattons, cutoff
FM translator .applications, and FM
translator applications flled prlor to
the release of the Public Notice an-
nouncing the LPFM window perlod

(1) LP100 stattons:

Cochannel mnlmum separa- | Frst-adjacent channal min- Second- and
e o Bt |
Distance to FM translator 60 ) aodl min- | separation
dBu conlour For no For no separation
floquired | Inladorence | poiey | interernce ‘}m} 10.8 or 10.8
recelved recetved requirad Mz
33 kam or greater .—....... 89| & 28 "85 21 5
Greatar than 7.3 kom, but less
than 13.3 b ... az 51 21 28 14 5
T.3KM OF IE5S coveveasaesenmunenss 26 0 15 16 8 5
(2} LP10 Stations:
254
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Co-channal minimum separa- |  First-adjacent charnegl min- Second- end
tion (k) imum thirdadfacany | -F-.Channel
Distance g: FM translator 60 saparation (km) dla:mmemln- separalion
¢Bu contour For no : (L
Requied | inlederenca | poiied | demace | g | 10601108
receivad received roquired MHz
13.3 km of greater ... 30 65 25 ] 20 3
Groater than 7.3 km, but kass
than 13.34m .. 24 45 18 23 14 3
7.3 kmorless ... 18 28 12 14 -] 3

(e) Existing Class LPI00 and LPI0
stations which do not meet the separa-
tions in paragraphs (a) through (e} of
this sectlon may be relocated provided
that the separation to any short-spaced
station is not reduced.

(f) Commercial and noncommercial
educational stations authorized under
subparts B and C.of this part, as well as
new or modified commerclal FM allot-

ments, are not required to adhere to
the separations specified In this rule
section,. even where new or increased
interference would be created.

(g) International considerations within
the border zones, (1) Within 320 km of
the Canadian border, LP100 stations
must meet the following minimum sep-
arations with respect to any Canadian
stations: .

Canadran slation class

Cochamel | Finiadia- | Secondad- | Third-age. | INiemedialo

frequency
T || oy |

Al & LOW POWBD oot stcmtce et mem ettt st e
A

B e e
B .
Lo O

c

45 30 2 20 4
65 50 41 40 7
78 62 53 52 -]
22 76 68 €6 12
13 08 89 88 19
124 108 98 -1 28

(2} Within 320 km of the Mexican bor-
der, LP100 stations must meet the fol-

lowlng separatlons with respect to any
Mexican statlons: '

Amt-acfa- S:ond- intarmachale

Ce-channe! i - freque
Maxioan stalion class (m) | 3R ERar | cont e | o5 Lrapa

el (lam) (km)
Low Power 27 17 8 a
A 13 a2 25 5
AA 47 - 36 29 1]
;1] &7 54 45 8
B o Fi} o6 1"
ci 81 a0 n 15
(o] 110 100 a2 27

(3) Within 320 km of the Canadian
border, LPI0 stations must meet the

followlng minimum separations with
respect to any Canadian statlons:

Inftannediate
Arst-ada- | Second-ad- | Thicd-adia-
Canadian slation class co(-d1h1a1)mel cenl chan- | Jacent chan- | cent chan- ﬂmﬂ
ne! (kam) nel (km} nel (lam) (km)
Al & Low Power 33 25 20 19 3
A 53 45 40 kL1 5
B1 65 57 52 5 ]
B 7 i | .14 &6 11
1 101 93 88 a7 16
c 1t 103 o8 87 26
255
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(4) Within 320 km of the Mexican bor-
der, LP10 stations must meet the fol-

47 CFR Ch. 1 (10-1-07 Edition)

lowing separations with respect to any
Mexican stations:

First-adja- Second- | IMermadiale
Mexican station class 00'2:::;“3' cenl chan- g::l? ;ﬁ?"_ “'sq““m"er

nst (km) el (km) (km)
Low POWBI ooeesmstieess et 19 13 9 2
B ettt een iy ee e e e R 418 e s oS ERRE A k=) 29 24 5
AR e e 9 a3 29 5
Bi .. b7 50 45 8
B 79 71 66 11
c 83 77 73 18
L OO lie] 96 g2 26

(8} The Commission will notify the
International - Telecommunications
Union (ITU) of any LPFM authoriza-
tions in the US Virgin Islands. Any au-
thorization issued for a US Virgin 1s-
lands LPFM statfon wlll in¢lude a con-
dition that permits the Commission to
modify, suspend or terminate without
right to a hearing if found by the Com-
rnission to be necessary to conform to
any international regulations or agree-
ments.

(6) The Commission will initiate
international coordination of a LPFM
proposal even where ‘the above Cana-
dlan and Mexican spacing tables are
met, If It appears that such coordina-
tion 1s necessary to maintaln compH-
ance with international agreements.

[65 FR 7640, Feb. 15, 2000, as amended at 65
FR 67299, Nov. 8, 2000; 65 FR 78779, Dec. 20.
2000; 66 FR 23863, May 10, 2001]

§73.808 Distance eomputations,

For the purposes of determining com-
pliance wlth any LPFM distance re-
quirements, distances shall be cal-
culated In accordance with §73.208(c) of
this part.

§73.809 Imterference protection fo full
service FM stations.

(a) It shall be the responsibility of
the licensee of an LPFM statlon to-cor-
rect at Its expense any condition of in-
terference to the direct reception of
the signal of any subsequently author-
ized commerclal or NCE FM station
that operates on the same channel,
first-adjacent channel, second-adjacent
channel or Intermediate frequency (IF)
channels as the LPFM statlon, where
Interference 1s predicted to occur and
actually occurs within:

(1) The 3.16 mV/m (70 dBu) contour of
such stations; .

(2} The community of license of a
commerctal FM station; or

(3) Any area of the community of li-
cense of an NCE FM statton that is pre-
dicted to receive at least a 1 mV/m (50
dBu) signal. Predicted Interference
shall be calculated In accordance with
the ratios set forth in §§73.215(a)(1) and
73.215(a}(2). Intermediate Frequency
(1F) channel interference overlap will
be determined hased upon overlap of
the 91 dBu F(30,50) contours of the FM
and LPFM stations. Actual inter-
ference will be considered to occur
whenever reception of a regularly used
signal is impaired by the signals radi-
ated by the LPFM station,

(b} An LPFM station will be provided
an opportunity to demonstrate in con-
nection with the processing of the com-
merclal or NCE FM application that in-
terference as described in paragraph (a)
of this sectlon is unlikely. If the LPFM
statlon fails to so demonstrate, it will
be required to cease operations upon
the commencement of program tests by
the commercial of NCE FM station.

(c) Complaints of actual interference
by an LPFM station subject to para-
graphs (a) and (b) of this section must
be served on the LPFM licensee and
the Federal Communications Commis-
slon, attention Audlo Services Divi-
sion. The LPFM station must suspend
operations within twenty-four hours of
the recelpt of suchli complaint unless
the Interference has been resolved to
the satisfaction of the complainant on
the basls of suitable techniques. An
LPFM station may only resume aper-
atlons at the direction of the Federal
Communicatlons Comunission. If the
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Commission determines that the com-
plainant has refused to permit the
LPFM station to apply remedial tech-
nlques that demonstrably will elimi-
nate the interference without impair-
ment of the original reception, the li-
censee of the LPFM station is absolved
of further responsibllity for the com-
plaint.

(d) 1t shall be the responsibility of
the licensee of an LPFM station to cor-
rect any conditlon of interference that
resuits from the radiation of radio fre-
quency energy outside Its assigned
channel. Upon notice by the FCC to the
station llcensee or operator that such
interference Is caused by spurious
emisslons of the station, operation of
the station shall be immedlately sus-
pended and not resumed until the in-
terference has- been elimlnated. How-
ever, short test transmisslons may be
made during the period of suspended
operation to check the efficacy of re-
medial measures. .

(e) In each Instance where suspension
of operation is required, the licensee
shall submit a full report to the FCC in
Washington, DC, after operation is re-
sumed, containing detalls of the nature
of the interference, the source of the
Interfering signals, and the remedial
steps taken to eliminate the Inter-
ference.

165 ER 7640, Feb. 5, 2000, as amended at 63
FR 67302, Nov. 9, 2000]

§73.810 Third adjacent channel com-
plaint and license modification pro-
cedure.

(@) An LPFM station Is required to
provide coples of all complaints alleg-
ing that the signal of such LPFM sta-
tion 1s Interfering with or Impairing
the reception of the slgnal of a full
power statlon to such affected full
power station.

(b} A full power statlon shall review
all complaints it receives, either di-
rectly or Indirectly, from lsteners re-
garding alleged interference caused by
the "operations of an LPFM station.
Such full power station shall also iden-
tify those that qualify as bona flde
complaints under this section and
promptly provide such LPFM station
with coples of all bona fide complalnts.
A bona fide complaint:

§73.810

(1) Is a complaint alleging third adja-
cent channel interference caused by an
LPFM station that has its transmitter
site located within the predicted 60 dBu
contour of the affected full power sta-
tion as such contour existed as of the
date the LPFM station construction
permit was granted;

(&) Must be in the form of an affi-
davit, and state the nature and loca-

‘tion of the alleged interference;

(3) Must involve a fixed recelver lo-
cated within the 60 dBu contour of the
affected full power station and not
more than one kilometer from the
LPFM transmitter site; and

(4} Must be recelved by elther the
LPFM or full power statlon within one
year of the date on which the LPFM
station commenced broadcasts with Its
currently authorized facilities.

(c) An LPFM statlion will be given a

reasonable opportunity to resolve all .

Interference complaints. A complaint
will be considered resolved where the
complainant does not reasonably co-
operate with an LPFM station's reme-
dlal efforts.

(d) In the event that the number of
unresolved complaints plus the number
of complaints for which the source of
interference remains in dispute equals
at least one percent of the households
within one kilometer of the LPFM
transmitter site or thirty households,
whichever Is less, the LPFM and full
power statlons must cooperate ln an
“on-off” test to determine whether the

Interference 1s traceable to the LPFM.

statlon.

(&) If the number of unresolved and
disputed complaints exceeds the nu-
meric threshold specified in subsection
(d) followlng an “‘on-off’' test, the full
power statlon may request that the
Commisslon initlate a proceeding to
consider whether the LPFM station I1-
cense should be modified or cancelled,
which will be completed by the Com-
misslon within % days. Partles may
seek extensions of the %0 day deadline
consistent with Commission rules.

(f) An LPFM station ‘may stay any
procedures initlated pursuant to para-
graph (e) of this section by voluntarily
ceasing operations and filing an appli-
catlon for facility modification within

257
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RADIO BROADCASTING PRESERVATION ACT OF 2000

APRIL 10, 2000.—Committed to the Committee of the Whole House on the State of
the Union and ordered to be printed

Mr. BLILEY, from the Committee on Commerce,
submitted the following

REPORT

[To accompany H.R. 3439]

[Ineluding cost estimate of the Congressional Budget Office]

The Committee on Commerce, to whom was referred the bill
(H.R. 38439) to prohibit the Federal Communications Commission
from establishing rules authorizing the operation of new, low power
FM radio stations, having considered the same, report favorably
thereon with amendments and recommend that the bill as amend-
ed do pass.
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AMENDMENT

The amendments are as follows:

Strike out all after the enacting clause and insert in lieu thereof
the following:
SECTION 1, SHORT TITLE

This Act may be cited as the “Radio Broadcasting Preservation Act of 2000”.
SEC. 2. MODIFICATIONS TO LQW—POWER FM REGULATIONS REQUIRED.

{a) THIRD-ADJACENT CHANNEL PROTECTIONS REQUIRED.—

(1) MODIFICATIONS REQUIRED.—The Federal Communications Commission
shall modify the rules authorizing the operation of low-power FM radio stations,
as proposed in MM Docket No. 99 25, to—

(A) prescribe minimum distance separations for third-adjacent channels
{as well as for co-channels and first- and second-adjacent channels); and

(B} prohibit any applicant from obtaining a low-power FM license if the
applicant hae engeged in any manner in the unlicensed operation of any
station in violation of section 301 of the Communications Act of 1934 (47
U.5.C. 301). ,

(2) CONGRESSIONAL AUTHORITY REQUIRED FOR FURTHER CHANGES.—The Fed-
eral Communications Commission may not—

{A) eliminate or reduce the minimum distance separations for third-adja-
cent channels required by paragraph (1XA), or
(B) extend the eligibility for application for low-power FM stations beyond
the organizations and entities as proposed in MM Docket No. 89 25 (47
C.FR. 73.853),
except as expressly authorized by Act of Congress enacted after the date of en-
actment of this Act.

(3) VALIDITY OF PRIOR ACTIONS.—Any license that was issued by the Commis-
sion to a low-power FM station prior to the date on which the Commission mod-
ify its rules as required by paragraph (1) and that does not comply with such
medifications shall be invalid.

(b} FurTHER EVALUATION OF NEED FOR THIRD-ADJACENT CHANNEL PROTEC-
TIONS.—

(1) PILOT PROGRAM REQUIRED.—The Federal Communications Commission
shall conduct an experimental program to test whether low-power FM radio sta-
tions will result in harmful interference to existing ¥M radio stations if such
stations are not subject to the minimum distance separations for third-adjacent
channels required by subsection (a). The Commission shall conduct such test in
no more than 9 FM radio markets, including urban, suburban, and rural mar-
kets, by waiving the minimum distance separations for third-adjacent channels
for the stations that are the subject of the experimental program. At least one
of the stations shall be selected for the purpose of evaluating whether minimum
distance separations for third-adjacent channels are needed for FM translator
stations. The Commission may, congistent with the public interest, continue
after the conclusion of the experimental program to waive the minimum dis-
tance separations for third-adjacent channels for the stations that are the sub-
ject of the experimental program.

(2) ConpuCT OF TESTING.—The Commission shall select an independent test-
ing entity to conduct field tests in the markeis of the stations in the experi-
mental program under paragraph (1). Such field tests shall include—

(A) an opportunity for the public to comment on interference; and
(B) independent audience listening tests to determine what is objection-
able and harmful interference to the average radio listener.

(3) REPORT TO CONGRESS.—The Commission shall publish the results of the
experimental program and field tests and afford an opportunity for the public
to comment on such results. The Federal Communications Commission shall
submit a report on the experimental program and field tests to the Committee
on Commerce of the House of Representatives and the Committee on Com-
merce, Science, and Transportation of the Senate not later than February 1,
2001, Such report shall include—

(A) an analysis of the experimental program and field tests and of the
public comment received by the Commission;
(B) an evaluation of the impact of the modification or elimination of min-
imum distance separations for third-adjacent channels on—
(i) listening audiences;
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(ii) incumbent FM radio broadcasters in general, and on minority and
small market broadcasters in particular, including an analysis of the
economic impact on such broadcasters;

(1ii) the transition fo digital radio for terrestrial radio broadcasters;

(sv) stations that provide a reading service for the blind to the public;
an

{v) FM radio translafor stations;

(C) the Commission’s recommendations to the Congress to reduce or
eliminate the minimum distance separations for third-adjacent channels re-
quired by subsection (a); and

(D) such other information and recommendations as the Commission con-
siders appropriate.

Amend the title so as to read:

A bill to require the Federal Communications Commission to revise its regulations
authorizing the operation of new, low-power FM radio stations.

PURPOSE AND SUMMARY

Low Power FM (LPFM) refers to a new FM Radio service adopt-
ed by the FCC on January 20, 2000. This new radio service is to
provide a class of radio stations to serve very localized commu-
nities, or under represented groups within those communities, with
a new, localized radio broadcast service in order to enhance com-
munity-oriented radio broadcasting. However, some questions exist
as to the amount of interference that these new stations will bring
to the signals of currently operating radio broadcasters.

The purpose of H.R. 3439, the Radio Broadcasting Preservation
Act of 2000, is to modify the FCC rules authorizing the operation
of low-power FM radio stations. In response to the new service pro-
posed by the FCC, the bill requires Congressional authority for the
FCC to eliminate or reduce any interference standards on the radio
dial. Further, the bill establishes a pilot program to study the
amount of interference that such new low power FM radio stations
will cause to existing broadcasters under the interference stand-
ards contained in the FCC’s original Order, and requires a report
to Congress no later than February 1, 2001.

BACKGROUND AND NEED FOR LEGISLATION

The FCC’'s Order (Mass Media Docket No. 99 25) authorized two
new classes of noncommercial LPFM radio services, (1) LP 100,
with power from 50 100 watts reaching a radius of about 3.5 miles;
and (2) LP 10, with power from 1 10 watts reaching a radius of
about 1 2 miles. The Order requires that new stations must be of-
fered by a noncommercial entity, which may include: (1) govern-
ment or private educational organizations, associations or entities;
(2) non-profit entities with educational purposes; or, (3) government
or non-profit entities providing local public safety or transportation
services. No existing broadcaster, or any other media entity may
have an ownership interest, or enter into any program or operating
agreement with any LPFM station.

The FCC’s original intent in creating the LPFM service was to
create a class of radio stations “designed to serve very localized
communities or under represented groups within communities.”
The Commission found that the recent extensive consolidation of
radio stations into large commercial groups, combined with the fi-
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nancial challenges of operating full power commercial stations, has

limited the broadcasting opportunities for highly localized interests.

The controversy regarding this new service revolves around
whether or not this new class of radio stations will cause inter-
ference to existing broadcasters’ signals. Currently, protection ex-
ists on the FM dial within three adjacent channel positions. The
new FCC Order would lift those third adjacent channel protections
in order to allow for the introduction of more low power FM radio
stations on the dial.

At the hearings held by the Subcommittee on Telecommuni-
cations, Trade and Consumer Protection, the Subcommittee heard
testimony that contradicted the FFCC studies that supported elimi-
nation of third adjacent channel interference protection, as well as
evidence that the new LPFM stations may interfere with Radio
Reading Services carried on subcarriers of full-power FM stations.
The Subcommittee also received testimony that the introduction of
LPFM service may have a deleterious effect on the service now pro-
vided to listeners by many small market and minority-owned radio
stations.

The Committee concludes that these concerns are welljustified
and that the FCC erred in rushing to adopt LPFM rules. The bill,
therefore, requires the FCC to revise its LPFM rules to maintain
preexisting levels of interference protection. It further requires the
FCC, using an independent testing entity, to conduct further stud-
ies of the potential for interference from LPFM stations and of the
impact of LPFM service.

HEARINGS

The Telecommunications, Trade, and Consumer Protection Sub-
committee met and held a legislative hearing on February 17, 2000
on H.R. 3439, the Radio Broadcasting Preservation Act. The Sub-
committee heard testimony from one panel of witnesses, comprised
of: Mr. Bruce Franca, Deputy Chief, Office of Engineering and
Technology, Federal Communications Commission; Mr. Eddie
Fritts, CEO, National Association of Broadcasting; The Honorable
Harold Furchtgott-Roth, Commissioner, Federal Communications
Commission; Mr. Charles L, Jackson, CEQO, Jackson Telecom Con-
sulting; Mr. Kevin Klose, President and CEO, National Public
Radio; Mr. Dirk Koning, Executive Director, Grand Rapids Commu-
nity Media Center; Mr. David Maxon, Founder, Broadcast Signal
Lab on behalf of The Lawyers Guild; Dr. Theodore S. Rappaport;
Professor,Virginia Polytechnic Institute and State University; Mr,
Bruce T. Reese, President and CEOQO, Bonneville International Cor-
poration; and Mr. Don Schellhardt, National Coordinator, The Am-
herst Alliance.

COMMITTEE CONSIDERATION

On March 23, 2000 the Subcommittee on Telecommunications,
Trade and Consumer Protection met in open mark up session and
approved H.R. 3439, the Radio Broadcasting Preservation Act of
1999 for Full Committee consideration, without amendment, by a
voice vote. .

B-4
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On March 30, 2000 the Committee met in open markup session
and ordered H.R. 3439 reported to the House, as amended, by a
voice vote, a quorum being present.

COMMITTEE VOTES

Clause 3(b} of rule XIII of the Rules of the House requires the
Committee to list the record votes on the motion to report legisla-
tion and amendments thereto. There were no record votes taken in
connection with ordering H.R. 3439 reported. A motion by Mr. Bli-
ley to order H.R. 3439 reported to the House, as amended, was
agreed to by a voice vote, a quorum being present.

The following amendment was agreed to by a voice vote:

An amendment in the nature of a substitute by Mrs.
Wilson, No. 1, prescribing third adjacent channel protec-
tions on the FM radio dial, requiring Congressional au-
thority for future changes to these protections, mandating
the FCC to conduct a pilot program administered by an
independent testing entity to test whether low power FM
radio stations will result in harmful interference to exist-
ing FM radio stations, if third channel protections are not
in place, and requiring the FCC to report its findings to
Congress by February 1, 2001.

CoMMITTEE OVERSIGHT FINDINGS

Pursuant to clause 3(c)(1) of rule XIII of the Rules of the House
of Representatives, the Committee held a legislative hearing and
made findings that are reflected in this report.

COMMITTEE ON GOVERNMENT REFORM OVERSIGHT FINDINGS

Pursuant to clause 3(c)(4) of rule XIII of the Rules of the House
of Representatives, no oversight findings have been submitted to
the Committee by the Committee on Government Reform.

NEw BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX
EXPENDITURES

In compliance with clause 3(c)2) of rule XIII of the Rules of the
House of Representatives, the Committee finds that H.R. 3439, the
Radic Broadcasting Preservation Act, would result in no new or in-
creased budget authority, entitlement authority, or tax expendi-
tures or revenues.

CoMMITTEE COST ESTIMATE

The Committee adopts as its own the cost estimate prepared by
the Director of the Congressional Budget Office pursuant to section
402 of the Congressional Budget Act of 1974.

CONGRESSIONAL BUDGET OFFICE ESTIMATE

Pursuant to clause 3(c)(3) of rule XIII of the Rules of the House
of Representatives, the following is the cost estimate provided by
the Congressional Budget Office pursuant to section 402 of the
Congressional Budget Act of 1974:



U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, April 10, 2000.

Hon. ToM BLILEY,
Chairman, Committee on Commerce,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 3439, the Radio Broad-
cast Preservation Act of 2000.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are Kathleen Gramp (for
federal costs), Shelley Finlayson (for the state and local impact),
and Jean Wooster (for the private-sector impact).

Sincerely,
Bagry B. ANDERSON
(For Dan L. Crippen, Director).

Enclosure.

H.R. 3439—Radio Broadcasting Preservation Act of 2000

H.R. 3439 would establish guidelines and procedures for licens-
ing low-power FM radio stations. This newly created service would
allow noncommercial and educational entities to broadcast radio
signals at 10 watts to 100 watts, subject to a requirement that the
new station not interfere with existing FM radio broadecasts. This
bill would direct the Federal Communications Commission (FCC) to
modify its rules to prescribe certain technical and legal standards
outlined in the legislation. H.R. 3439 also would require existing
applicants to comply with standards required by the bill and would
limit eligibility for new stations. Finally, HR. 3439 would direct
the FCC to conduct field studies and other experiments on the min-
imum distances needed between channels to prevent interference to
existing radio stations and translator stations.

Based on information from the FCC, CBO estimates that con-
ducting the studies and regulatory proceedings required by the bill
would cost about $1 million in fiscal year 2001, subject to the ap-
propriation of the necessary amounts. We estimate that this addi-
tional expense would have no net effect on discretionary spending,
however, because the FCC assesses and collects fees from the com-
munications industry to offset the amounts appropriated for such
expenses. CBO estimates that HR. 3439 would not affect direct
spending or receipts; therefore pay-as-you-go procedures would not

apply.

H.R. 3439 would impose both a private-sector and an intergov-
ernmental mandate, as defined by the Unfunded Mandates Reform
Act (UMRA). CBQ estimates that the mandate would not impose
any significant costs, and thus, would not exceed the thresholds es-
tablished by UMRA ($109 million in 2000 for private-sector man-
dates and $55 million in 2000 for intergovernmental mandates, ad-
justed annually for inflation).

A great deal of uncertainty surrounds the timing and the number
of expected applicants under FCC’s current plan to establish low-
power FM radio stations. However, based on information from in-
dustry sources and the FCC’s final rule, 47 CFR Parts 11, 73, and
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74, CBO assumes that the FCC would issue licenses for up to 400
privately or publicly owned noncommercial stations, The FCC plans
to accept the first of five rounds of applications for the low-power
radio stations in May and to grant the licenses in September. If
H.R. 3439 were enacted after September, any licenses that the FCC
issued in September that do not comply with the bill's require-
ments would be invalid. It is unclear how many licenses would be
issued or how many of them would be invalidated by the new re-
quirements in H.R. 3439, however, the invalidation of any licenses
would constitute a mandate as defined by UMRA. There would be
no new mandate as defined by UMRA if the bill is enacted before
any licenses are issued. CBO estimates that the mandate imposed
by invalidating licenses would not result in any significant costs.
Moreover, assuming that the time between the issuance of licenses
and the enactment of the bill would be shert, it is unlikely that
new license holders would have made any significant expenditures,
such as radio equipment, associated with the licenses.

The CBO staff contacts are Kathleen Gramp (for federal costs),
Shelley Finlayson (for the state and local impact), and Jean Woos-
ter (for the private-sector impact). This estimate was approved by
Peter H. Fontaine, Deputy Assistant Director for Budget Analysis.

FEDERAL MANDATES STATEMENT

The Committee adopts as its own the estimate of Federal man-
dates prepared by the Director of the Congressional Budget Office
pursuant to section 423 of the Unfunded Mandates Reform Act.

ADVISORY COMMITTEE STATEMENT

No advisory committees within the meaning of section 5(b) of the
Federal Advisory Committee Act were created by this legislation.

CONSTITUTIONAL AUTHORITY STATEMENT

Pursuant to clause 3(d)(1) of Rule XIII of the Rules of the House
of Representatives, the Committee finds that the Constitutional au-
thority for this legislation is provided in Article I, section 8, clause
3, which grants Congress the power to regulate comrnerce with for-
eign nations, among the several States, and with the Indian tribes.

A.PPLICABILI‘I’Y TO LEGISLATIVE BRANCH

The Committee finds that the legislation does not relate to the
terms and conditions of employment or access to public services or
accommodations within the meaning of section 102(b)(3) of the Con-
gressional Accountability Act.

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION

Section 1. Short title

This section provides the short title of the legislation, the “Radio
Broadcasting Preservation Act of 2000.”
Section 2. Modifications to low-power FM regulations required

Section 2(a)(1) of the bill directs the FCC to modify its rules au-
thorizing LPFM service to provide for minimum separations be-
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tween LPFM stations and other stations operating on the same
channel, or the first, second, or third adjacent channel from the
LPFM station. The Commission is directed to maintain the same
level of protection from interference from other stations for existing
stations and any new full-power stations as the Commission’s rules
provided for such full power stations on January 1, 2000, as pro-
vided in section 73 of the Commission’s rules (47 C.F.R. 73) in ef-
fect on that date. The Committee intends that this level of protec-
tion should apply at any time during the operation of an LPFM
station. Thus, LPFM stations which are authorized under this sec-
tion, but cause interference to new or modified facilities of a full-
power station, would be required to modify their facilities or cease
operations. '

The Commission is further required to amend its rules to bar
issuance of an LPFM license to any applicant that previously en-
gaged in unlicensed broadeasting in violation of section 301 of the
1934 Communications Act (47 U.5.C. §301); The Committee con-
cludes that the operation of an unlicensed station demonstrates a
lack of commitment to follow the basic rules and regulations which
are essential to having a broadcast service that serves the public,
and those individuals or groups should not be permitted to receive
hicenses in the LPFM service.

Section 2(a)(2) of the bill prohibits the FCC from further changes
to the minimum distance separation rules for FM stations, or from
permitting commercial entities to be licensed in the LPFM service,
without express authorization by Congress.

Section 2(a)(3) of the bill provides that any license issued by the
Commission for an LPFM station prior to the time when the rules
are modified pursuant to section 2(a)(1) will be invalid if the LPFM
station’s facilities would not provide to other stations the inter-
ference protections established in the bill.

The bill directs the Commission to conduct tests of the inter-
ference effects of LPFM stations. Section 2(b)(1) requires that the
Commission conduct an experimental program in no more than
nine radio markets by waiving the minimum distance separations
for third adjacent channels for the stations that are the suhject of
the experimental program. The Commission must authorize experi-
mental licenses for LPFM stations in various types of markets
which may have differing interference environments.

Section 2(b)2) mandates the selection of an independent testing
entity that is not associated with the Commission to conduct field
tests in the markets in the experimental program. The Committee
expects there to be a meaningful opportunity for the public to com-
ment on the structure and methodology of the field tests. The inde-
pendent entity must, at a minimum, accept comments from the
public on the extent to which the experimental stations create in-
terference, and conduct audience listening tests in order to estab-
lish the level of interference that is objectionable to the average
radio listener. In making the latter determination, the Committee
intends that the independent testing entity take into account the
effects of interference on all kinds of radios in the market, and fur-
ther, to rely, as appropriate, on international and academic stand-
ards for determining interference.
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Following completion of the work of the independent testing enti-
ty, the Commission will be required under section 2(b}3) to publish
the results of the experimental program and to solicit comments
from the public. It must then submit a report to this Committee
and the Committee on Commerce, Science and Transportation of
the Senate which includes an analysis of the experimental pro-
gram, the field tests, and the public comments the Commission re-
ceived. The FCC’s report must also assess the impact (using the
same standards for establishing the levels of objectionable inter-
ference established for the independent testing entity} which modi-
fying or eliminating the protection against third adjacent channel
interference would have on listening audiences, on incumbent
broadcasters (particularly minority and small market stations and
the economic impact that an increased number of LPFM stations
would have on those broadcasters), on the transition of terrestrial
radio broadcasters to digital service, on stations that provide read-
ing services for the blind, and on FM translator stations generally.
The report must also include any recommendations the Commis-
sion may have with respect to modifying or eliminating the LPFM
Tules concerning protection against third adjacent chanmnel inter-
ference from LPFM stations, and such other information or rec-
ommendations as the Commission may wish to provide.

CHANGES IN ExisTING Law MADE BY THE BILL, AS REPORTED
This legislation does not amend any existing Federal statute.

O



April 13, 2000

GENERAL LEAVE

Mr. GOODLATTE. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days within
which to revise and extend their re-
marks on H.R. 3615, the bill just consig-
ered.

The SPEAKER pro tempore (Mr.
HASTINGS of Washington). Is there ob-
jection to the request of the gentleman
from Virginia?

There was no objection.

REMOVAL OF NAME OF MEMRBER
AS COSFONSOR OF H.R. 1283

Mr. TALENT. Mr. Speaker, I ask
unanimous consent that my name be
removed as a cosponsor of H.R. 1283.

The SPEAKER pro tempore. Is there
objectlon to the request of the gen-
tleman from Missouri?

There was no objection.

RADIO BROADCASTING
PRESERVATION ACT OF 2000

The SPEAXER pro tempore. Pursu-
ant to the order of the House of today
and rule XVIII, the Chair declares the
House in the Committee of the Whole
House on  the State of the Unlon for
conslderation of the blll, HR. 3439.

0 1812
IN THE COMMITTEE OF THE WHOLE
Accordingly, the House resolved

itself into the Committee of the Whole
House on the State of the Union for the
consideration of the bill (H.R. 3439) to
prohibit the Federal Communications
Commission from establishing rules
authorizing the operation of new, low
power FM radio stations, with Mr.
LAHOOCD in the chair,

The Clerk read the title of the bill.

The CHAIRMAN. Pursuant to the
order of the House, the bill is consid-
egred as having been read the first time.

The gentleman from Loulsiana (Mr.
TAUZIN) and the gentleman from Michi-
gan (Mr, DINGELL) each wlll control 3¢
minutes,

The Chair recognizes the gentleman
from Louisiana (Mr. TAUZIN).

0 1815

Mr. TAUZIN. Mr, Chalrman, I yleld
myself such time as I may consume.

Mr. Chalirman, I want to take this
moment to Inform the House that I in-
tend to make a formal request upon
the Department of Justice regarding a
potential criminal vlolation of our
statutes to the extent that the FCC,
through its director and associate di-
rector of their political offiee, has ap-
parently transmitted faxes to Sub-
committee on Telecommunications,
Trade and Consumer Protection legls-
lative assistants and legislative direc-
tors urglng support or opposition to
the bill that is before the House today,
in direct contravention to 18 U.S.C.,

CONGRESSIONAL RECORD—HOUSE

section 1913, which provides that no
part of the monies appropriated by
Congress shall in the absence of express
authorization be used directly or indi-
rectly to pay for any personal service,
advertisement, telegram, telephone,
letter, printed or wrltten matter, or
other device intended or designed to in-
fluence any Member of the United
States Congress.

Mr. Chairman, today the House con-
siders H.R. 3439, the Radio Broad-
casting Preservation Act. At the out-
set, let me commend the sponsor of
this bill the gentleman from Ohio {(Mr.
OXLEY) for his work on this legislation.
Credit is also due to the gentlewoman
from New Mexico (Mrs. WILSON} and
the gentleman from Michigan (Mr, DIN-
GELL), the ranking member of the Com-
mittes on Commerce, for thelr extraor-
dinary work In presenting the bipar-
tisan compromise legislation that is
before us today.

This language passed our full Com-
milttee on Commerce by voice vote last
month,

Mr. Chairman, this bill represents a
true compromise. It allows for the FCC
to proceed with plans to implement a
low-power FM radio service to address
the communilty needs of many local-
ities.

The original legislation introduced in
January, which galned the support of
over 120 cosponsors, would have pre-
vented the FCC from issulng any of
these low-power FM licenses and would
have effectively killed the FCC's low-
power program altogether.

The language that the House con-
siders today offers the FCC signifi-
cantly more latitude than the orlginal
bill would have. .

First and foremost, the bill allows
the FCC to immediately begin issuing
licenses to low-power FM stations
under the current interference stand-
ards used today to allocate spectrum
on the FM dlal. The FCC wlill thus be
ahle to issue about 70} of these new li-
censes.

Furthermore, the blll institutes a
pllot program to test the possible sig-
nal interference In nine geographic
areas under the relaxed interference
standards that the FCC recommends
now.

Finally, and this ls an important
point, the bill maintains Congressional
authority over any future changes
made to the interference protections
that exist in the FM dial today.

Let me take a minute to expand on
this issue. The FCC has proceeded full
steam ahead to implement this new
service, even after learning about sub-
stantial concerns from both Republican
and Democratic members of the Com-
mittee on Commerce.

We held a hearing to address these
technical interference issues back in
February. At that time, many mem-
bers of our committee urged the Comn-
mission to proceed slowly with this
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program In order to carefully study the
potential harmiul effects on our Na-
tion’s alrwaves. Without regard to
these Congresslonal concerns, the Com-
mission forged ahead and began imple-
menting the program.

The bill correctly recognizes the need
for Congressional oversight when It
comes to such important issues as
spectrum management. Before the FCC
changes existing protections, protec-
tions that are as important to radio
stations, public and commercial, as
they are to radio listeners across
America, I think it is Imperative that
Congress must have the authority to
review any FCC changes over existing
protections.

I wlll strongly oppose any amend-
ment offered that would strip the Con-
gress of its rightful oversight aunthor-
1ty. '

I trust the House will agree with me
and recognize the tremendous move-
ment that has been made in this com-
promlse language to glve the FCC an- -
thority to roll out low-power M where
there will be no Interference and yet to
do a pllot program before Congress
glves it authorlty to indeed change its
interference rules and allow further
roll out of the program.

I urge my colleagnes to vote In favor
of the bill and against any amendments
that would weaken it.

I want to point out agaln, Mr. Chair-
man, when the FCC uses money appro-
priated to it to lobby this Congress, my
colleagues all ought to pay a lot of at-
tention, It is a criminal violation, I be-
leve, and I will ask the Department of
Justice to Investigate 1t. But when
they go so far as to break the criminal
laws of a country that prohibit this
form of lobbying, we ought to really
think ahout giving them authority to
move forward before Congress says go
forward on this important roll-out pro-
gram.

Mr. Chairman, I reserve the balance
of my time.

The CHAIRMAN. The gentleman
from Michigan (Mr. DINGELL) 18 recog-
nized.

Mr. DINGELL. Mr. Chalrman, yield
myself 3% minutes.

Mr. Chairman, the bill nnder consid-
eration today, H.R. 3439, represents an
extremely constructive and wlse com-
promilse reached In the Committee on
Commerce over the future of low-power
FM radlo service.

I particularly want to commend my
colleagues, the gentlewoman from New
Mexico (Mrs. WILSON), the gentleman
from Ohio (Mr. OXLEY), the gentleman
from Virginia (Chalrman BLILEY), as
well as my good friend the gentlernan
from Louisglana (Mr. TAUZIN)} for a rea-
sonable, common sense solution to the
problem which existed.

The compromise, which was entirely
bipartisan, allows some low-power sta-
tions to be licensed under existing in-
terference standards immediately,
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some 70, and it then requires the FCC
to establish a pllot program in a lim-
ited number of markets to determine
precisely what the effects would he if
these Iinterference standards are re-
laxed in the future.

This i1s to protect broadcasters. It is
to protect licensees. And it is, above all
else, to protect the listeners of the M
radio spectrum.

By moving this theoretical question
frorn the laboratory to the real world,
all of us will be better able to judge
whether or not permanent service, as
envisioned by the FCC, should be per-
mitted to move forward.

It should be noted that the FCC has
here moved without any consideration
of fact and without any careful sci-
entific work. They have no under-
standing of whether or not or how
much Interference will be caused by
the order which they have brought for-
ward.

Great outrage existed throughout
both the listener community and also
through the broadcasting community.
We are trying to see to it that a diver-
sity of voices and views will be avail-
able to the American people, including
a new low-power service. This, T be-
lieve, is beneficial,

We do not debate the question of
whether low-power service would he
beneficial to our communities. I hap-
pen to believe so. I have not heard any
of my colleagues on elther side of the
aisle to dispute the value of adding
morse diversity to the airwaves.

Furthermore, I would note that nei-
ther the National Associatlon of Broad-
casters nor National Public Radlo,
both of whom are proponents of this
legislation, have taken issue with the
nnderlying goal of the FCC's recent
order. But I would note that the legis-
lation, as amended, does allow the
project envisioned by the FCC to go
forward under careful controls and
nnder good understanding of the baslc
underlying scientific questions which
have to be addressed. '

The issue under debate here is simply
whether the FCC's order would cause
an unacceptable level interference and
thereby disenfranchise large numbers
of existing radio stations and, more im-
portantly, their listeners. Because it is
the listeners that we protect.

Put simply, we want to make sure
that the FCC has done its homework
and that it will do its homework and
that no harmful interference will re-
sult from these new stations. The re-
sult, I think, is one that is in the pub-
lic interest.

In any event, the bill, as originally
introduced by my friend the gentleman
frorn Ohio (Mr. OXLEY), silmply would
have repealed the FCC's order. That, 1
believe, was unwise. Many members of
the Committee on Commerce, includ-
ing myself, were not convinced that
that was a proper sclution. So we have
come forward with a compromise which
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allows the matter to go forward and
ensures that the FCC will act wisely
and well upon the basis of sclence and
fact.

Again, I want to compliment my col-
leagues who have made this possible,
especially the gentlewoman from New
Mexico (Mrs. WILSON).

Mr. Chairman, I reserve the balance
of my time.

Mr. TAUZIN. Mr. Chairman, I yleld ¢
minutes to the gentleman from Ohic
(Mr. OXLEY)}, my friend, the principal
author of the leglslation, the vice
chairman of the Subcommittee on
Telecommunications, Trade and Con-
sumer Protection,

Mr. OXLEY. Mr. Chalrman, I thank
the gentleman for yielding me the
time.

Mr. Chairman, before I begin my re-
marks, I want to join the distinguished
gentleman from Loulsiana {Mr, TaU-
zIN), the chairman of the Sub-
committee on Telecornmunications,
Trade and Consumer Protection, in ex-
pressing my concern also for some of
the overt lobbying that 1s going on
from the FCC regarding this issue.

Virtually every Member of Congress
has received this information from the
FCC, which says, ‘10 Reasons to Sup-
port Low Power FM Radlo Service and
to Oppose H.R. 3439, the Radio Broad-
casting Preservation Act of 2000."

This, basically, is lobbying no matter
how we paint it and 1t is clearly, as the
gentleman from Louilslana (Mr. TAU-
ZIN) pointed out, against the law. This
is something very, very serious when
an independent agency can try to influ-
ence and ask for opposition to a par-
ticular plece of legislation.

But not only did they talk about the
10 reasons to oppose my bill, but then
they added a letter from a labor union,
the Federation of Labor and Congress
of Industrial Organizations Legislative
Alert, saying, ‘*Oppose the Legislation.
Oppose the Oxley Bill”

I do not think I can see any time in
the 20 years I have been here a more
blatant attempt to lobby this body by
a so-called independent agency. It isan

- absolute outrage. I support the chair-

man for what he is trying to do in his
referral to the Department of Justice.

Mr. Chairman, when we teach our
children about good behavior, we teach
them not to interfere with what other
people are dolng. We teach them not to
step on other people's toes. And there
ig a lesson there for us today as we con-
sider the direction of the low-power FM
Program.

The Chairman of the FCC, Mr.
Kennard says he created this new, low-
power FM licensing program to add
new voices to radio. Well, that is great.
And 1 will enjoy the option of having
more choices in radio. And clearly,
many of us on the committee sup-
ported the advent of low-power tele-
vision. It has heen a huge success.

But we also have to copsider what
happens to the Incumbent stations,
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those people who have made an invest-
ment, many times their life savings, in
a smal) radio station and what happens
when those new stations may be devel-
oped tmpinge on thelr signal.

First, to address the so-called diver-
sity issue, have my colleagues ever
heard such a wonderful cacophony of
voices that we hear in this democracy?
Have we ever had more information,
more kinds of media, or more outlets
for our views? Anyone who takes an ob-
jective look must conclude that our
country is rich in information and rich
in public debate, as it should be.

5o we are looking to add cholces, not
to subtract them. Remember, we are
seeking to add cholces in the con-
sumers market without Interfering
with other existing services.

What our bill sought to do, clearly
and conclsely as I can say, was to say
to the FCC, before they run full speed
ahead in granting these licenses, make
certaln that the interference standards
are adhered to, the interference stand-
ards of long tradition. ’

It is clear to me by the order of the
FCC that they have ignored these re-
guirements of making certain that we
have a solid and significant sound for
these people.

The private studies that have raised
the questions time and time again have
indicated that the growth of these sta-
tions in some areas may very well im-
pinge upon viewers' ability to listen to
these new voices and to the old voices,
as well.

Clearly, there is enough evidence
against the FCC’s actlons to be con-
cerned. And that 1s why we have asked
for this study.

People are attaehed to their radios. I
grew up listening to the Detroit Tigers
baseball games, a5 the gentleman from
Massachusetts well knows. I think that
every person has a right to listen to
that particular broadcast without fear
of being overrun by another signal.

Who would be harmed? Let us take a
look at who would be harmed.

I was initially contacted before I in-
troduced this bill by several locally-
owned radlo stations in my district,
one in particular, WDOH in Delphos,
Ohio, an independent, locally owned
station very proud to serve the needs of
that community. Yet, these are the
kinds of stations that the chairman of
the FCC says he wants to encourage
and they would be clearly vulnerable to
interference.

NPR is concerned ahout its member
station and says that crowding leaves
it wvulnerable to interference. Kevin
Klose sald yesterday in a letter to the
editor that the reading services for the
sight-impaired are threatened.

This, of course, would be the case for
thousands and thousands of radio sta-
tions across the country. So I think we
have to be very careful as to how we
proceed and the FCC proceeds.

This bill allows the FCC to proceed
with a low-power program. It insists

B-11



April 13, 2000

that the Commission reinstitute the
third-channel protectlons that are so
important for current broadcasters and
listening services and requires the FCC
to conduct a pllot study on the Impact
on the study of radio broadcast and
radio listeners.

£J 1830

It directs the FCC to place low-power
radio in areas where there is plenty of
room on the FM dial. This is solid leg-
iglation.

Mrs. ROUKEMA. Mr. Chairman, will
the gentleman yield?

Mr. OXLEY. 1 yield to the gentle-
woman from New Jersey.

Mrs. ROUKEMA. 1 thank the gen-
tleman for yielding. I hope we have the
time for a colloquy between us. I thank
“him for his assistance in thls matter as
I brought it to his attention several
months ago. As the gentleman knows,
there was a technicality that did not
permit this amendment to be consid-
ered in this bill. However, I am hoping
that the gentleman will agree that this
is a matter that can well be addressed
in the conference. We are talking Ber-
gen County, New Jersey, which is in a
very unusual, if not absclutely unigue
situation with regard to the availl-
ability of FM radio. While there are
dozens of FM statlons across the Hud-
son River in New York City, there are
no commerclal FM stations in Bergen
County, which is one of the most
densely populated counties in the Na-
tion.

This is a unigue situation hecause
the New York statlons provide all
kinds of information and music and en-
tertainment, but there are no local
news and no public service data or
emergency information for anything in
this densely populated area, Bergen
County. A little over 5 years ago, this
lack of local radio was partialiy rem-
edied by the creatlon of Juke Box
Radlo. The gentleman knows the de-
tails of Juke Box Radlo. We do not
have time to go into 1t now, but it 1s
highly regarded in this area and serves
definite purposes. Despite that fact of
the definite purpose it serves, 1t is not
able under this legislation to operate. 1
belleve Juke Box Radlo clearly serves
the public interest in the community;
and if any way can be found to address
this issue in conference, I would appre-
clate it 1f the gentleman could pursue
it.

| had hoped to offer an extremely limited
amendment suppoiting this atrangement. Un-
fortunately, the Office of the Pariamentarian
determined my amendment to be -technically
non-germane because Jukebox is a commer-
cial station and the LPFM service is slriclly
nor-commercial. Despite that fact, | believe
Jukebox Radio cleary serves the public inter-
est in my community. if a way can be found
to address this issue in conference, | would
very much like to pursue it.

| would ask the Chalman for his assistance
and state that to my knowledge, Jukebox has
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never been accused of causing interderence to
any other station and is operating on a ire-
quency where interference should not occur.

Mr. OXLEY. Reclaiming my time, I
thank the gentlewoman from New Jer-
sey for pointing this out. The legisla-
tlon before us deals primarily with
safegnarding the existing full-power
FM stations against interference from
low-power stations.

Let me say to the gentlewoman from
New Jersey that we will address that in
the conference committee.

| can assure you that nothing in this bill is
intended to create a disadvantage for any ex-
isting broadcaster or for radio service to any
comrmunily. | recognize the importance of local
radio in providing limely news and information,
particularly emergency information and would
be happy to work with you as this legislation
moves forward.

Mr. Chalrman, I ask unanimous con-
sent that the entire colloquy be made a
part of the RECORD.

The CHATRMAN. The gentleman Is
advised that collogules must be spo-
ken, not inserted. -

Mr. DINGELL. Mr. Chalrman, I yield
2 minutes to the distinguished gen-
tleman from Massachusetts (Mr. MAR-
KEY).

Mr. MARKEY. Mr. Chalrman, we
neaed to keep this bill In context. The
worst part, the most unhealthy part of
the 1996 Telecommunications Act was
the provislon which allowed for the
consolidation of the radio industry. Up
until 1896, no one could own more than
two AM and two FM radlo stations in
the same city, and no one could own
more than 40 radio statlons across the
whole country. Because of the 1996
Telecommunications Act, this worst
provision in it, we now have one group
owns 512 statlons, another 443 statlons,
another 248 statlions, and another 163
stations. It 13 harder and harder for mi-
norities to gain access to the alrwaves,
to own them. It is harder and harder
for women, It 15 harder and harder for
smaller volces to independently speak
on the alrwaves of our country.

What the cbairman of the FCC, what
the commission was trying to do was
to make 1t possible for 100-watt sta-
tions to be licensed, not the 50,000-watt

" gtations that we are all famillar with

in our hometowns. 100-watt stations.
This is the kid across the street with
an antenna. This 1s not rocket sclence.
This 1s just radio. It has been around
for 80 years and the Federal Commu-
nications Commission has been doing 2
good job in sorting out these 1lssues,
these interference lssues. The FCC's
job 1s to supplement, not supplant com-
petition. That is what they are trying
to do here, supplement it.

What are we talking about? Is your
car radio going to be affected by this?
No. Is your stereo going to be affected
by this? No. Maybe the radio in the
shower will have a Uttle bit more in-
terference, but we have the FCC to
work 1t out. They have been doing it
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for 80 years. By the way, since the
1960s, 300 radio statlons around the
country have operated within the third
adjacent channel proposed for low-
power FM. By the way, those were full-
power radlo statlons inside the third
adjacent channel. Since the late 1960s,
the FCC has worked it out. This is not
a good bill. I nrge my colleagues to op-
pose it.

Mr., TAUZIN, Mr. Chairman, I am
pleased to yleld 2 minutes to the gen-
tlewoman from New Mexico (Mrs. WIL-
SON).

Mrs. WILSON. Mr. Chalrman, I want
to thank the gentleman from Michigan
(Mr. DINGELL), the pgentleman from
Ohio (Mr. OXLEY), the gentleman from
Louislana (Mr. TAUZIN), and the gen-
tleman from Virginia (Mr. BLILEY) for
working together on a compromise sub-
stitute that we have worked on In com-
mittee to allow low-power radio to go
forward. -

Our first obligation here 1s to protect
the radio listeners. That is listeners
with all kinds of radios whether they
are in thelr shower or they are listen-
ing as I do on an old radio that I had
when I was a kid that still has one of
those really teeny-tiny switches on it
to tune lnto my favorite station, We
should not all have to have stereos and
new cars to be able to hear the stations
that we want to hear. We had hearings
in the Committee on Commerce where
the engineers did not agree on whether
putting stations closer together would
cause statlc and cross-talk and hums
and things that would be really annoy-
ing to everyday people. But we do want
to hear more volces on the radio.

The idea of low-power radio is really
kind of a neat idea that could open up
radio to a lot more voices. So we have
worked what I think is a good com-
promise in the committee. It 1s a little
delicate, but I do not think 1t needs an-
other amendment. It says, let us go
forward with low-power radio with the
existing interference standards; let us
set aside nine cities where we are golng
to test it to see If we ean have these
stations closer together and not have
interference, we are not going to let pi-
rates have licenses, and we are going to
have the FCC in this independent re-
view come back and tell us how it went
in those nine stations, find out how it
goes and see If it 1s okay, and then
maybe we will be able to open up more
low-power stations.

I think this 1s a pretty good com-
promise. The FCC was moving too
quickly and I believe compromising the
quality of the radio reception that we
get in our communities. We found an
acceptable balance. I thank the chair-
man and the ranking member and my
other colleagues for working together
towards this solution.

Mr. DINGELL. Mr. Chalrman, I yield
2 minntes to the distlnguished gen-
tleman from New Jersey (Mr.
PALLONE).
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Mr. PALLONE, Mr. Chairman, I want
to urge support for this bill. I signed on
as an original cospensor not because I
wanted to curb diversity or local inter-
est but rather because I wanted to pro-
tect them. My home State of New Jer-
sey 1s completely dominated by New
York radio to the north or Philadel-
phia radio to the south and in between
are the small local radio stations
which strive to remain distinctly New
Jersey in focus and content.

Obvlously, thls makes for a fairly
crowded radic dlal already. Unilater-
ally adding more stations in my opin-
ion 18 not the solution. In fact, in my
State, low-power FM may even cramp
local New Jersey stations and disrupt
consumers by Interfering with local
broadcasts or by duplicating local serv-
ices and formats, Even National Publlc
Radio has concerns that the low-power
FM program will hamper its broad-
casts. Accordingly, NPR supports the
bill,

Mr. Chairman, I have no guarrel with
the goals of the low-power FM pro-
gram. However, 1ts application needs to
be examined and evaluated by the Con-
gress, The compromise we fashioned in
the Committee on Commerce allows
the FCC to move forward with the low-
power FM as long as it protects exist-
ing third-chanmel interference protec-
tions, The compromise then allows for
an Independent party to determine
once and for all how these pilot pro-
grams will affect current radio lis-
teners, small market broadcasters and
blind radio reading services. The FCC
will then report back to Congress in
2001, 1 think this compromise is a good
one. It passed the Commlttee on Com-
merce by a voice vote and in my view
is the most responsible way to proceed
with the low-power program. I would
urge my colleagues not to support any
amendments,

I want to compliment the hard work
of the gentleman from Michigan (Mr.
DINGELL), our ranking member, in forg-
ing the compromilse and the gentleman
from Ohic (Mr. OXLEY) and agaln urge
support of the bill.

Mr. TAUZIN. Mr. Chalrman, I yield 2
minutes to the gentleman from Mis-
souri (Mr. BLUNT).

Mr. BLUNT. 1 thank the gentleman
for yielding me this tlme and thank
the gentleman for bringing this bill to
the floor. This is important legislation
that has real potential impact on many
small businesses in America as well as
many listeners to radlo stations
throughout the country.

in January of this year, the five-
member FCC issued rules creating a
new low-power radio service. That is
what we are talking ahout today. But
two of those five members did not
think this was a good idea. One dis-
sented completely, one dissented in
part, understanding as many Members
of this body do that what this legisla-
tion really does is move the FCC into
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an area that is not yet ready. It moves
many owners of radio stations, some
part of large radlo chains, some part of
a station that a family has founded
that they run, that they have done
their best to build ¢ver the years, they
have created identity wlth their signal,
into an area that no one quite knows
whether their station continues to
work the way it has in the past or not,
creating holes in the radio signal area,
where if you are driving across the
country and you are listening to a sta-
tion and you suddenly come into one of

these new low-power areas and you as-,

sume the statlon you were llstening to
1s gone, not knowing that a few miles
down the road it would be right back,
1s a very harmful thing to buslnesses
that have been built on a guarantee
from the Federal Government and the
FCC that they would have a position
on the dlal, that they would have a po-
sitlon on the band and on the spectrum
that worked for them, that was theirs,
that they could really galn listener re-
spect, llstener loyalty and a place that
they knew they could be found.

Inexpensive and older radlos are par-
ticularly vulnerable to interference,
meaning the proposal could have the
effect of denying low-income and elder-
1y listeners clear reception of their fa-
vorite stations. This 1s important legis-
lation. I am glad it is on the floor. We
need to pass it today.

Mr. DINGELL. Mr. Chairman, I yleld
2 minutes to the distinguished gentle-
woman from Qhlo (Mrs. JONES).

Mrs. JONES of Ohlo. Mr. Chairman, I
would like to thank the ranking mem-
ber, the gentleman from Michigan (Mr.
DIWGELL), for yielding me this time and
for his hard work on trying to make
this a fair bill. I still, however, must
rise in opposition to H.R. 3433. The
title itself is deceptive. The act seeks
te preserve the status quo and to pre-
vent othera from having access to the
airwaves.

It is a fact that the four top radio
groups own the majority of the Na-
tlon's radio stations and according to
the Congressional Research Service be-
tween 1995 and 1998, the number of
radio station owners decreased 18.8 per-
cent. With the number of radio station
owners decreasing and the consolida-
tion of radio ownership growing, LPFM
allows underrepresented groups and
communities an opportunity to enter
into the radic broadcast area. I support
this new initiative because it will open
doors of opportunity for our Nation. It
adds to radio diversity and encourages
alternatives to current commercial for-
mats that dominate the radio.

I have heard others say that we need
to protect radio listeners, but we must
also preotect those who do not have sta-
tions to listen to. I am confident if
LPFM were put In place that many
would listen to the radio, if they had
something to listen to. I contemplate
in my own jurisdiction meany of the
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wonderful stations that are on my son
likes, the kids older than him lke; but
there are senlors and people who at-
tend churches throughout my commu-
nity who do not like any of it, and they
should have an opportunity to be heard
on radic as well.

Who are we to delay or deny oppor-
tunity to community-based groups who
have more than earned the right to

-take advantage of the technology? 1

hg.ve met with the members of the in-
dustry, and I understand their con-
cerns; but here In the land of the free
and the home of the brave, everyone
should be able to reach the table, and
they can do it by low-power radlo.

Now, low-power FM radio has the
support of the Leadership Conference
on Civll Rights, the AFL-CIO, the Com-
munication Workers of America, the
Unilted States Catholle Conference, and
the United Church of Christ Office of
Communications.

Mr. TAUZIN. Mr. Chairman, I am
pleased to yleld 2 minutes to the dis-
tingulshed gentleman from New York
{Mr. FOSSELLA).

Mr, FOSSELLA. Mr. Chairman, I
thank the gentleman for ylelding me
this time and the gentleman from Ohlo
(Mr. OXLEY) for his efforts as well as
members of the minority.

There are two Important aspects as I
see 1t to this bill, One Is that 1t will
allow low-power radio to proceed. It
will protect listeners, and it will pre-
vent interference, which 1s something I
think the American people are accus-
tomed to and frankly want. That has
been expressed through the Members of
Congress in the last couple of years.
Why we are here today In a somewhat
expedited way is because the FCC over-
ruled the will of the people. They over-
ruled the will of Congress, which leads
to a second and probably more dis-
turbing portion of this debate and that
is what the gentleman from Louislana
and the gentleman from Ohio alluded
to at the very beginning. The FCC, {or
a lot of Americans who do not know, is
a regulatory body and many husinesses
have to go before this regulatory body
for satisfaction, for answers to really
carry out their business plan, to bring
products to the American people..

O 1845

What we see too often, especially
lately, 1s that good honest business
people have to go on bended knee be-
fore the regulators, and if they do not
get their way, the regulators, they
take it out on those good honest Amer-
ican business pesople. We talk about the
land of the free and the home of the
brave, that is not the American way.

The American people deserve honesty
from people holding public office. They
deserve to be treated fairiy and openly,
and not to be subject to idle or explicit
threats.

With that, I urge the adoption of this
bill.
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Mr. DINGELL. Mr. Chairman, I yileld
1 minute to the distinguished gentle-
woman from Connecticut (Ms.
DELAURO). :

Ms. DELAURQ. Mr, Chairman, I rise
in opposition to the Radio Broad-
casting Preservation Act. The bill
would postpone the FCC's efforts to
open our alrways to small local com-
munity groups, churches, schools, vol-
unteer fire departments, civic organi-
zations. It would deny these groups the
right to provide their communities
with information of unique local con-
cern. It would smother movements to-
wards diversity on our airwaves.

These are stations that would broad-
cast local ball games, municipal meet-
ings, or anything else they think would
be good for their communities and
their communities wanted to hear.

Low-cost, small-scale FM statlons
would play a vital role in the Hispanic
community in my district by expand-
ing the opportunities for local Spanlsh
langunage radlo service. Such stations
would help to strengthen this commu-
nity, unite it behind common goals.

I have worked with the FCC on this
1ssue for over 2 years. Exhaustive engi-
neering studies have been completed.
The experience of actual low-power
radlo stations has been reviewed. The
results are conclusive. These new sta-
tions will not interfere with the exist-
ing large radio companies that cur-
rently dominate our airways, This bill
discourages expanding our educational
and culture horizons, I urge Members
to oppose it.

Mr. TAUZIN. Mr. Chalrman, I am
pleased to yield 2 minutes to the very
distingulshed gentleman from Virginia
(Mr. GOODLATTE).

Mr. GOODLATTE. Mr. Chairman, I
would llke to commend the gentleman
from Ohio (Mr. OXLEY) for introducing
and pushing thls legislation and the
gentleman from Louisiana for his lead-
ership in bringing it to the floor today.

In January, the five member Federal
Communications Commission issued
rules creating this new low-power FM
redio service with two members dis-
senting, two of the five, in whole or in
part dissenting. In his comments, Com-
missioner Powell focused on the eco-
nomlc repercussions of low-power FM
and the possibillty that many inde-
pendent and minority-owned full-power
statlons could be forced out of busi-
ness. Commissioner Furchtgott-Roth’s
dissent focused on interference and the
Commission’s uncharacteristic alacrity
in considering low-power FM.,

Thias matter has not been properly re-
viewed by the FCC, and this legislation
1s vitally needed to stop this actlon
from taking place.

Existing broadcasters oppose the
FCC's decision, with good reason. In es-
tahlishing low-power FM, the FCC slg-
nificantly relaxed its interference
standards, meanling increased inter-
ference with existing radio services and

CONGRESSIONAL RECORD—HOUSE

a devaluation of the investments of
current license holders.

There is no question that eliminating
the third adjacent channel safeguard,
as the Commission 1s doing, will lead
to increased Interference. While the
FCC claims that the weakened stand-
ards will not result in unacceptable—
watch that word—levels of inter-
ference, this assertion 1s challenged by
private sector studles.

While the desire to provide a forum
for community groups is laudable, a
multitude of alternatives exlst. Groups
may obtain non-commercial licenses,
use public access cable, purchase
broadcast alr tlme, publish newsletters
and utilize Internet web sites and e-
mails, among many otheér options.

This is a country in which there are
many ways to express yourself, but we
should not do 1t at the expense of those
who have already made investments
and are already providing wvaluable
gervices to citizens In this country.

I urge the Members to support this
leglslation,

Mr. DINGELL, Mr. Chalrman, I yield
3 minutes to the distinguished gen-
tleman from New Jersey (Mr. ROTH-
MAN).

Mr. ROTHMAN. Mr. Chairman, I
thank the gentleman for yielding me
time.

Mr. Chalrman, I want to address this
colloquy, if you will, to the gentleman
from Chio (Mr. OXLEY) and thank him
for agreeing to participate.

As the distingulshed chairman of the
Subcommittee on Finance and Haz-
ardous Materials knows, I am ex-
tremely disappointed that the Federal
Communications Commission’s recent
approval of non-commercial low-power
LPFM radlo stations did not address
existing commerclal low-power FM
translators operating in counties where
there are no zllocated commercial FM
statlons and no commercial FM sta-
tions can be allocated.

Although the resldents of northern
New Jersey can choose from dozens of
New York City FM stations, those sta-
tions ignore Bergen County, New Jer-
sey’s need for local news, traffic re-
ports, school closings, public service
announcements and other important
local information.

Even though Bergen County, New
Jersey, gave birth to FM radio in the
1930°s, Bergen County has no commer-
cial FM statlon of its own and none can
be allocated to Bergen County under
present Commission rules,

Commercial . FM translator W276AQ
in Fort Lee, New Jersey, in my dls-
trict, Jukebox Radio, brings wvaluable
local news, traffic, weather, public
service annonncements, school clos-
ings, and other important information
unavallable from any other source on
the FM broadcast band. It is translated
into a Class A FM signal 75 miles away
from Bergen County. Bergen County
residents should not be forced to de-
pend on FM service in this manner.
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I would say to the gentleman from
Ohio (Chairman OXLEY), I believe that
existing commercial low-power FM
translators licensed in countles with a
population of 800,000 or more, and
where there is no licensed or commer-
cial FM station, such as that in Bergen
County, New Jersey, should have the
opportunity to Immediately begin
broadcasting with local origination.

Although we were not able to resolve
this-1ssue In this bill, I urge the gen-
tleman to ralse this issue in conference
and include language to this effect
when the House and Senate conferees
meet. With that hope, I am going to
support the blll, and thank the distin-
gulshed gentleman,

Mr. OXLEY. Mr. Chairman, if the
gentleman will yield, I will be pleased
to work with the gentleman in the con-
ference on that very Issue.

Mr. DINGELL. Mr. Chairman, will
the gentleman yleld?

Mr. ROTHMAN. I yleld to the gen-
tleman from Michigan.

Mr. DINGELL. Mr. Chairman, T want
to obgerve to the gentleman I think his
complaint is a very legitimate one and
thank him for raiging it, and indicate
that I know that the distinguished
chalrman of the subcommittee and my
good friend the gentleman from OChio
(Mr. OXLEY) also and I will be trying to
look after his concerns on this business
of New Jersey having better and more
adequate service, not only in the area
of FM and AM, but also on broadcast
television, which is very much in short
supply from stations Iindigencus to
that State. .

Mr. ROTHMAN. Mr. Chairman, re-
clalming my time, I thank the distin-
gulshed gentleman,

Mr. TAUZIN. Mr, Chalrman, I am
pleased to yield 2 minutes to my good
friend, the gentleman from New York
{Mr. LAZIO).

Mr, LAZIO., Mr. Chalrman, I want to
rige in support of H.R. 2439. I want to
compliment the gentleman from Lou-
isiana (Mr. TAUZIN), the gentleman
from Ohlo (Mr. OXLEY), the gentleman
from Michigan (Mr. DINGELL), and the
gentleman {rom Virginia (Mr. BLILEY)
for their help in moving this bipartisan
effort forward.

Mr. Chairman, there is an impression
in some quarters that this legislation
will stop low-power FM licensing or
prevent it from ever getting to the air.
Nothing could be further from the
truth. The simple fact is that the radio
spectrum is finite in size. Within this
limited universe, commercial radio sig-
nals must be separated by at least
three adjacent channels in order to pre-
vent interference and crosstalk.

Obviounsly, two stations serving the
same market cannot be licensed to oc-
cupy +the same frequency. Radio
bandwidths can only be sliced up so
many ways. We rely on the FCC to en-
sure that the radio pie is fairly divided.
The FCC ensures that every radio sta-
tion gets a slice of the pie with enough
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calories to sustain its signal. This is
the only way to make sure that we, the
listeners, can receive our favorite pro-
grams without hinderance or hurdle.

T take no issue with the FCC's goal of
trying to add a new class of lower sta-
tlons. Indeed, say adding more voices
to the alrwaves is a commendable goal.
But, Mr. Chalrman, not all radios are
created equal. They are not endowed by
thelr manufacturer with inallenable
rlghts. A simple clock radio or a
Walkman will not contain the same so-
phistication and flltering technology
to combat interference between sta-
tlons as would a hi-fi nor should they.

This bipartisan substitute reported
out of the Committee on Commerce
strikes a reasonable compromise. If we
are golng to have low-power FM serv-
ice, 1t needs to be done right. We want
to give these milcro-radio stations an
opportunity, but we have an obligation
to malntaln the integrity of the exist-
ing spectrum. New Yorkers want to

continue to listen without interference

to stations such as Z-100, WBLI, and
public radlo, such as 91.1 FM.

If the FCC is right and low-power FM
does not cause interference on third ad-
jacent channels, then they can proceed
with thls new service on a national
scale. I am confldent that should the
test demonstrate listeners have noth-
ing to fear from relaxing the inter-
ference standards, this body will look
favorably to giving the green light for
an expanded low-power FM service.

I want to urge my colleagues to sup-
port this bipartisan bill, and oppose the
amendments that seek to undermine
the ¢consensus that has been reached.

Mr. DINGELL. Mr. Chalrman, I yield
2 mlnutes to the distinguished gen-
tleman from Wlisconsin (Mr. BARRETT)

Mr. BARRETT of Wisconsin. Mr.
Chairman, I thank the pgentleman for
vielding.

Mr. Chalrman, I have an amendment
that I will be offering in several min-
utes with the gentleman from Illinols
{Mr. RUsRH), but I just want to address
some of the concerns that I heard
raised here tonight.

The first one 1s several of the spealk-
ers talked about people driving their
cars and how this would affect their
driving. They would go into a neighbor-
hood, they would lose a station, it
would come out. Even the radlo owners
that I have talked to in my district
have acknowledged that radios in cars
are very, very preclse and that that is
not golng to be a problem.

The gentleman from Massachusetts
(Mr. MARKEY) before referred to the
radlo in the shower, Yes, if 1t Is a very
old radio, you might have a problem.
But most of the radios in this country
are going to be radios In cars. That s
not where the problem lies.

We have also heard a lot of FCC bash-
ing, and I think that the FCC has re-
sponded tc a lot of the concerns that
have been ralsed here. This proposal
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that they have attempted to move for-
ward on is a scaled-back version of
their initial proposal. I think even the
proponents of this bill would acknowl-
edge that we are talking about very
low-watt radio stations, 100-watt sta-
tions, and in some sltuations, maybe
even 10-watt stations. We are not talk-
ing 50,000-megawatt stations. We are
talking small, neighborhood, churches,
minority, college stations. These do
not present a serlous threat to the
large stations.

I will address this in my amendment,
but I am sensltive to the technleal
issues that have been ralsed regarding
this, and I think that the amendment
that the gentleman from Illinois (Mr.
RusH) and I wlill propose in several
minutes addresses that, but does not
strip the authority of the FCC. We are
talking about micro-stations here. I do
not think Congress should be micro-
managing these micro-stations.

Mr. DINGELL. Mr. Chairman, I yield
2 minutes to the distingulshed gen-
tleman from Illinois (Mr. RUSH). .

Mr. RUSH. I thank the ranking mem-
ber for yielding me this time.

Mr. Chalrman, I want to say that,
first of all, that I have heard a lot of
comments regarding the FCC and ac-
tions of the FCC, and T want to go on
the record to inform everyone that I
belleve that the FCC has done a great
gervice to the American people. I am
an unmitigated supporter of the FCC,
and I think that the FCC has done an
outstanding job in terms of trying to
ensure that all Americans have access
to the airwaves of this Nation.

0 1900

Regarding the low power FM sta-
tions, Mr. Chalrman, I just want to en-
sure that people understand that the
American people and the Members of
this Congress understand that the
LPFM i a new noncommerclal com-
munity-based radio service that will
benefit local communities all across
this Nation.

It glves medla access and broadcast
volces to local churches, to schools,
colleges, State and local governmental
agencles, muslcians, and nonprofit
community organizations, those same
organizations that have been excluded
heretofore regarding having access to
the alr waves.

LPFM adds to radio diversity and en-
courages alternatives to the commer-
cial formats that currently dominate
our radlo-

Mr. Chalrman, as has been stated
earlier, 1t 1s a fact that the top four
radio groups own the majorlty of this
Natlon's radio stations, and according
to the Congressional Research Service,
between 1995 and 1998 the number of
radio statlon owmers decreased by 18.8
percent.

Mr, Chairman, with the number of
radio statlon owners decreasing and
the consolidation of radlo ownership
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growing, LPFM allows underrep-
resented groups and communities the
opportunity to enter the radio broad-
cast market.

Mr., Chalrman, just 2 weeks ago
Chairman Xennard vislted my district,
the Chairman of the PCC. We went to a
high school, the Dunbar High School
located in my district on the South
Slde of the c¢lty of Chicago. I just wish
that Members of this body could have
observed students who had never had
the opportunity to participate in
broadcast flelds, the broadcast profes-
slon, who never had an opportunity to
run a radlo station nor a television sta-
tion.

These students were aggressively en-
gaged in learning all that they could.
What they asked us at that time, at
that visit, they asked this body to give
them an opportunity to really run a
radlo station, I00 watts, that would
have a radius of 2 miles within that
high school. That is all they are asking
for, so they in fact can learn more
about the broadcasting industry.

Mr. Chairman, this blll T think does
not address that concern, and the gen-
tleman from Wisconsin (Mr. BARRETT)
and I will introduce an amendment to
this bill in order to try to allow oppor-
tunitles for unrepresented groups and
cltizens to engage In this process.

Mr. DINGELL. Mr. Chairman, I have
no further requests for time, and I
vleld back the balance of my time.

Mr. TAUZIN. Mr. Chairman, I yleld
myself such time as I may consume to
close. -

Mr. Chalrman, Members of the com-
mittee, let me place this in perspec-
tive. The bill we are discussing today
does not stop the FCC from moving for-
ward with this low power program. It
simply says the FCC must only move
forward with the 70 licenses that will
clearly not interfere with current radlo
broadcast.

It says, In those cases where the li-
censes may in fact interfere with cur-
rent radlo broadcasting, they have to
do a pllot in nine different geographic
reglons of the country and then report
to Congress about the results.

What we are going to hear in just a
minute is an amendment that would
say, when that report comes to Con-
gress, whether or not the report indi-
cates Interference, the FCC can then
proceed to lssue as many licenses as it
wants to under its original proposal. 1
hope that we will defeat that amend-
ment.

The compromise carefully crafted in
the Committee on Commerce, with the
great work of the gentlewoman from
New Mexlco (Mrs. WILSON) and the gen-
tleman from Michigan (Mr. DINGELL}
says in effect that the Commisslon
must submit independent testing of in-
terference, and then we get to say,
based upon that report, whether they
can move forward. ;

Let me tell the Members why that 1s
50 critical. I want to read Members a
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letter from the Hispanic Broadcasting
Corporation to our chairman. They are
writing to express concern about the
implementation of low power FM, and
ask strong support for this bill, as we
have cormnpromised it.

The author indicates, ‘'The FCC is
moving forward with a low power FM
plan that has not been thoroughly
thought through. First, radio is on the
verge of converting to digital.” For tel-
evislon, we gave television new spec-
trum to move into digital. We did not
do that for radio. Radio has to move to
digital in the same spectrum they are
currently located. That is going tobe a
tough trick.

Before that happens, if the FCC
moves forward with this low power FM
radlo 1ssuance and In fact those sta-
tions interfere with that digital trans-
mission of the radlo stations that cur-
rently exist, llke the Hispanic radlo
station, like the public radlo stations,
not just the private corporate radio
stations, if the FCC moves forward and
then the digital converslon does not
work, therse is all kind of interference.
We just will not get static on the radlo,
we will get no signal at all. In digital,
it just cuts out totally.

We were told by the Commission that
they would walt for the digital report
to come out before doing this FM low
power rollout, but they went ahead
anyhow and did 1t regardless of that re-
port. It is still not done. Hispanic radio
is asking us, please pass this bill. Make
sure there is no interference.

They go on to point out, “‘Further-
more, less expensive and older radios
used disproportionately by minorilties
and older Americans,” the walkmen,
the boormn box, the radio beside our
beds, not just the radio in the shower,
the radlo beside our beds, for many
older Americans, *are more susceptible
to interference from low power sta-
tions. Millions of Americans rely on
low quality radios as their main source
of news, weather, and sports,” 65 mil-
lion, t0 be precise.

I am concerned that low power FM will dis-
enfranchise the very people it seeks to em-
power, underserved communities llke the
Spanish langnage audlence that we serve.

See, this 1s the problem, Mr. Chalr-
man. It was minority radio stations
and public radio stations, not just the
private corporate radio stations rep-
resented by the NAB, who came to us
and said, do not let this happen to dis-
enfranchise our audiences and our
radio stations. Make sure there Is no
interference.

I wish Members had been in our com-
mittee room to hear the potential in-
terference. As a beautiful song was
playing, we could hear people talking
over it. As a heautiful opera perhaps
was belng presented by National Public
Radio, we could hear talking over it.
As perhaps a Spanish language station
waa trylng to do some cultural work in
the community, we could hear some-
body else talking over it.
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In digital, we would not even hear it
at all. It would block the signal com-
pletely.

Mr. Chairman, we have worked out a
delicate compromise, This lets the FCC
go forward where we know there will be
no Iinterference. It requires private,
independent testing to make sure there
will not be interference. If they want
to go further, it requires them to come
back and get permission from us after
we know there will not be that inter-
ference.

The gentleman from Wisconsin (Mr.
BARRETT) will offer an amendment in
just a little while that will tell the
FCC it can do what 1t wishes to do
after 6 months, regardless of the inter-

ference problems. I hope we defeat that:

amendment. I hope we pass this good
bill. The gentleman from Ohlo (Mr.
OXLEY), the gentlewoman from New
Mexico (Mrs. WiLSON), and the gen-
tleman from Michigan (Mr. DINGELL)
have done some good work and put to-
gether a good compromise.

Ms. BROWN of Florida. Mr. Chairman,
these new Low powered slations will offer a
voice to those who deserve lo be heard, and
will promote greater diversity and allow non-
profit organizations, community groups, and
churches an opportunity to reach thelr local
constituents without paying huge fees to com-
mercial radio stalions.

As more and more radio stations are bought
up by large companies, it becomes more and
more ditficult for minorities and women to own
or access a station. its obvious to me why
these commercial radio stations are opposing
these additional stations, they just don't want
any competilion.

It amazes me thal the same psople who
chastised the FCC for trying to limit religious
broadcasting are the same ones that stand on
the floor here today trying to prevent churches
and community groups access io the media.
Its dishonest, and | encourage my colleagues
to let the FCC do their job and defeat this bill.

Ms. ROYBAL-ALLARD. Mr. Chairman, | nise
in opposition to H.A. 3439, the Radio Broad-
cast Preservation Act of 2000. The House is
rushing to judgment on this important issue
and | regret we are considering this bill at this
time.

This bill would block the Federal Commu-
nications Commission from going forward with
its plan to establish Low Power Radio which is
a non-commercial, community-based radio
service lo give churches, non-profit community
groups, colleges and universities and state
and local govemment access to the public air-
waves, These stations would serve an audi-
ence within a 1.5 to 3.5 mile radius, which is
no! a very large area.

Low Power radio is important because it will
allow the sharng of the public airwaves with
local community voices, voices left off the air
because of the massive consolidation of the
broadcast industry.

| do not agree that broadcasters would be
hurt by a local govemment's 100-walt radio
station trying to inform its constituents about
important local govemment services or events.

| do not agree that anyone would be hurt by
a college or university radio station that tres
to inform its students about campus events.
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I do not agree that anycne would be hurt by
a 10-wafl church radio station wanting to offer
mass over the airwaves to parishioners who
cannot attend services.

Nor do | believe that anyone could be hur
by a non-profit organizations' efforts 1o inform
language minority groups about important
community events or services available to
them.

It seems ironic that we would be voting here
today on a bill to suppress ihe voicas of those
we've pledged to give a voice to. Voices that,
had this bill been given a proper hearing, we
would have heard from, such as the National
Council of La Raza, the League of United
Lalin American Citizens, the U.S. Catholic
Conterence, the United Methodist Church, the
National League of Cities, the US Conference
of Mayors, among many others.

Low Power Radio is critical and comes at a
time when our communilies are losing owl to
the massive consolidation 1aking place in the
radio broadcast industry. This merger mania
has left many of us with little choice about
who or what gets to be heard today. We have
to do something to protect the diversity of
voices and opinions that are often suppressed
by the giants in the field.

| urge my colleagues to vote against this bill
and help protect low power radio and the com-
munities that would most benefit from this
selvice.

Mr. COSTELLO. Mr. Chairman, | rise today
in strong support of H.R. 3439, the Radio
Broadcast Preservation Act of 2000, of which
| am a co-sponsor.

Mr. Chaimman, | am pleased that this legisla-
tion would assure that the necessary steps are
taken as ihe Federal Communications Com-
misslon beqins licensing Low Power FM Radio
slations. Low Power FM licenses are an op-
portunity for churches, schools, and other
community groups to begin broadcasting their
tnformation 1o local listeners. While these li-
censes would open up the broadeasting Indus-
try to individuals and groups previously ex-
cluded, they should no! be given ot at the ex-
pense of existing stations and their listeners.

The experimental program this bill estab-
lishes would study nine test markets to deter-
mine the impact of Low Power FM on radio
broadcasters and radio listeners. | believe that
testing the market is an important method of
implementing and improving the Low Power
FM program.

Mr. Chaimman, H.R. 3439 promotes a more
responsible method for the FCC to license
Low Power FM and adopts the necessary
safeguards for the radio broadcasters and lis-
teners in my district.

| urge my colleagues to support this legisla-
tion which will protect radio broadcasters and
listeners from excessive static interference
and which will promote the responsible licens-
ing of Low Power FM.

Mr. BONILLA. Mr. Chairman, | am in strong
support of the Radio Broadcasting Preserva-
tion Act. This bill ensures that free over-the-air
radic will remain free and uninterrupled.

All too often, | hear from folks in my district
concemed about the power grab of the Fed-
eral Communications Commission (FCC). Un-
fortunately, this is just the latest example. The
FCC is moving forward with a low-power FM
plan they have not thought through. The FCC
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believes that this decision will allow the “little
guy” to become a radio broadcaster. In feality,
this decision will cause massive intererence
problems for FM listeners.

The FCC's low power FM plan was ap-
proved without proper consideration of tech-
nical and other concerns raised by this new
service. Radio is on the verge of converling to
digital. Has the FCC really thought about the
effect of low-power FM on the digital conver-
sion process? MNo. Wouldn't it make more
sense to rollout digital radio—which is even a
larger project than the digital television roll-
out—and then focus on how to accommodate
low-power FM? Yes.

Has the FCC really thought about how the
millions of Americans whe rely on low quality
radios as their main source of news, weather,
and sports? No. Less expensive and older ra-
dios, used disproportionately by minorities and
older Americans, are more susceptible to in-
terference from low-power slations. Low-power
FM will disenfranchise the very people that the
FCC claims it seeks to empower, undeserved
communities (including the blind and Spanish
language groups}.

Did the FCC consider low power slations’
interference with out public broadcasters? No.
In yesterday’s Washington Post, Mr. Kevin
Klose, president of Mational Public Radio,
mads clear public radio's opposition to the
FCC's “rush to add low-power radio stations
to the crowded FM dial.” This ysar, we are
spending more than 60 million taxpayer dollars
on public radio. And the FCC is ready to throw
that money down the drain.

The FCC's low power proposal is a true dis-
service to current broadcaslers’ outstanding
community service. Local radio and television
‘stations provided $8.1 billion in public service
just last year. That is more money than the
total annuat giving of the top 100 U.S. founda-
tions. Full power radio slations across this
country provide fife-saving information on hat-
ural disasters, preventing drinking and driving,
curbing drug and alcohol abuse, crime and vi-
olence prevention, just to name a few areas.

The FCC proposal presumes that local radio
stations no longer provide local service. That
assumption is completely false. The FCC
should be reined in and local broadcasters
should be allowed to continue their good work.

Mr. SANDLIN. Mr. Chairman, | rise in strong
support of the Radio Broadcasting Preserva-
tion Act and the compromise bill reported out
of the Commerce Committee. This approach
will allow low power FM {LPFM} to move for-
ward with proper saleguards against inter-
ference.

| support providing new opportunities for
communily, public interest, civil rights and
educational groups to be heard in the public
{orum. 1 do nol dispute the potenttal that LPFM
stations provide for under-represented com-
munity and educational groups. However, we
must ensure that in the process of providing a
voice for these groups, we do not impair radio
listeners’ access to locally originated informa-
tion and enterlainment. By calling for a careful
review of the LPFM plan, H.R. 3439 allows
low-power FM to move forward while pro-
tecting listeners jrom increased interference
on the FM radio dial. The legislation does this
by re-establishing previous FCC signal-inter-
ference standards and commissioning the
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FCC to study the extent to which signals of
such low-power stations interfere with the sig-
nals of existing stations.

Millions of Americans depend on the radio
for important information and entertainment
programming. Thirty percent of this population,
especially low-income and elderly listeners,
access this programming via inexpensive and
older radios. The level of interference these in-
dividuals will encounter due-to LPFM is un-
known. H.R. 3439, therefore, calls for field
tests to determine how LPFM without third-ad-
jacent channe! protection would affect current
listening audiences. The FCC would then be
required to submit a report to Congress on the
resulls of these tests by Feb. 1, 2001, along
with any recommendations for modifications to
signal-interference standards.

Also unknown is the impact of LPFM on ex-
isting public stations and small and inde-
pendent commercial sfations which already
provide valuable services such as emergency
warnings, weather and ftraffic information,
community news and entertainment. Many of
these stations depend on local resources to
meet operating expenses through underwriting
or advertising and may be placed into direct
competition with LPFM stations in their strug-
gles to stay afloat. This bill requires the FCC
to conduct an economic impact study on in-
cumbent broadcasiers (padicularly ihe eco-
nomic impact on minerity and small broad-
casters}, the transilion to digital broadcasts,
FM radio translaior stations, and stations that
provide reading services to the blind.

| would like to see localized groups have
station access and believe this communication
will strengthen community bonds. However, |
do not want new access to be gained at the
expense of pre-existing stations. | am encour-
aged to know that the House Commerce Com-
mittee was able to work out this compromise.
H.R. 3439 not only provides new opportunities

for station access but also prolecls existing’

community broadecasters from interference.

Mr. DICKEY. Mr. Chairman, despite objec-
tions raised from many corners, the FCC has
charged ahead with plans to immediately im-
plement low-power FM. In the process it has
Ignored legitimate concems about interference
and the continued viability of small and Inde-
pendent commercial stations and existing pub-
lic stations. H.R. 3439, the Radio Broadcasling
Preservation Act, pulls the FCC back from the
edge without completely halting its authority to
pursue low-power FM.

The potential for interference has been a
primary concem from the beginning. The avail-
able spectrum only stretches so far. While the
FCC claims its plan will not cause interference
on car radios and high-fidelity stereo compo-
nent systems, it does admit some interference
will occur on clock radios and portable radios
like the boombox and walkman. Considering
these types of radios account for 65 percent of
all radios in America, it makes sense that we
should step back, take a breath and carefully
consider afl the consequences before taking
drastic actions. We must also ensure that in
its haste to implement low-power FM, the FCC
does not overtook the impact on inexpensive
and older radios, which are highly vulnerable
to interference and are most commonly used
by low-income and eldery individuals. H.R.
3439, therefore, requires a test of nine mar-
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kets be conducled by an independent third
party to determine how low-power FM without
third-adjacent channel protections would affect
curren! listening audiences.

Another polential problem not explored by
the FCC is interference wilh services for blind
individuals. The Intemational Association of
Audio Information Services uses irequencies
located on the outer edge of radio siations’
spectrum to read books and newspapers 1o
over 1 million blind individuals, who listen fo
this service with special radios. The FCC did
not test these radios. This bill, therefore, re-
quires the FCC to explore the impact of low-
power FM on stations that provide this impor-
tant service.

Interference is not the only issue about
which we must be concemed. Small and inde-
pendent commercial broadcasters who rely on
local advertising to meet operaling expenses
face questions about their continued economic
viability. These existing stations could be un-
dercut by low-power stations siphening off lim-
ited local resources for underwriting purposes.
These existing local stalions already provide
many of the services low-power FM slations
purportedly are being created lo provide, in-
cluding community news and emergency infor-
mation. Many public radio affiliates share
these concerns about increased competition
for limited local resources. H.R. 3439 address-
es these concermns by requiring ithe FCC to
conduct an economic impact study of low-
power FM on “incumbent FM broadcasters in
general, and minonty and small-market broad-
casters in particular.”

Finally, this bill ensures former “pirate” or
unlicensed broadcasters are not eligible for
low-power FM licenses. These individuals
shoutd not be rewarded for previous unlawiul
acts that interfered with authorized FM broad-
casts.

Considering the many concems at play
here, the FCC should take a step back and re-
evaluate its plan for low-power FM. H.R. 3439
is a sensible approach to such a reevaluation.
it protects existing stations from serious harm,
guards against interference experienced by
the listening audience, all while allowing new
community broadcasters to enter local mar-
kets.

Mr. UDALL of Colorado. Mr. Chalman, |
rise in opposition to this bill.

| was encouraged to hear last year that the
FCC was initiating efforls to bring back com-
munity radio. After engaging in a public proc-
ess that took into account lhousands of com-
ments from citizens all over the country, and
after conducting extensive technical tests, the
FCC issued its rule to establish lower power
FM radio, a rule that many see as conserv-
ative. The FCC scaled back its proposal sig-
nificantly in order to protect existing stations
from interference, while at the same time
maximizing the ability of local groups to gain
access to the public airwaves.

The FCC's rule is meant to help bring com-
munity radio to millions around the couniry,
and thereby to address a need that is not met
by mainstream broadcasters. It is meant to
bring the voices of community groups, church-
es, educational institutions, and local govern-
ments to radio. Many of these voices have
been lost through media consolidation—fig-
ures I've seen show the number of radio sta-
tion owners decreased by nearly 20 percent
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between 1995 and 1958. So at a tirme when
even fewer voices are being heard, it is even
more cntical for us to be thinking about how
to let more voices in, no! keep them out.

Although critics of the FCC claim the rule
was made in haste, Chairman Kennard has
said publicly that “no service ever considered
by the FCC has been as extensively studied
as low power radio." He has said time and
again that this was a “responsible public inter-
est decision that will not impact the existing
radio service.” | believe that if low power radic
does end up having a negative impact on ex-
isting service, the FCC will step in 10 correct
the situation.

In the meantime, we should stop trying to
legislate technical details. The FCC is charged
with maximizing the public’s use of the air-
waves, encouraging the provision of new tech-
nologies and new services to the public, and
providing new access to the airwaves for more
people. We should let the FCC do its work,
and oppose 1his bill.

Mr. EWING. Mr. Chairman, on January 20,
2000 the FCC adopted rulas creating a new,
low power FM radio (LPFM} service. This
service creates two classes of radio service 1o
operate within the FM radio frequency band
with power levels from 1-10 watts {LP 10} and
from 50100 watts (LP 100).

The raticnale for creating this new class of
radio service Is to bring diversity to radio
broadcasting and enhance community-oriented
radio broadeasting. Those eligible for licenses
for this type service can be noncommercial
govemment or private educational organiza-
tions, non-profit entities with educational pur-
poses; of govemment or non-profit entities
providing local public safety or transportation
information, as long as they are based in the
community in which they intend lo broadcast.

The problem with this new service is not
with its intent. Seeking to promote diversity in
broadcasting and enhancing community-ori-
ented radio broadcasting are both honorable
goals. The problem is these new stations will
operate on the FM radio frequency band cur-
renily occupied by full power radio stafions,
and there is the possibility that these low
power stations will interfere with these existing
stations.

Under current FCC rules for full power radio
stations, interference between stations is
avoided by preventing stations from sharing
the same channel or the first, second or third
adjacent channel. Under the proposed rule,
howaver, low power FM would be allowed to
occupy the third adjacent channel! to an exist-
ing full power radio station,

The FCC officially conlends that allowing
low power FM stations 10 occupy the third ad-
jacent channel will not cause unacceptable
levels of interference to existing radio stations.
However, these claims have been questioned
by various groups such as the National Asso-
ciation of Broadcasters, the Consumer Elec-
tronics association, and the Corporation for
Public Broadcasting (led by National Public
Radio}. Even the Inlemational Association of
Audio Information Services, whose members
employ local volunteers to read the local
newspapers on air fo over one million blind lis-
teners nationwide, has expressed concern that
these new low power stations could cause in-
terference with their services.
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There is even some concem among several
FCC commissioners that these new stations
will cause inlederence. In the FCC's Repor
and Order concerning this ruling 2 of the 5
FCC commissioners expressed concern that
these low power stations would interlere with
existing stations. In dissenting statements re-
garding both the proposed rule and the final
rule, Commissioner Harold W. Furchtgott-Roth
stated that although he was not opposed to
the creation of low power radio service, he
could not support lhe rule because he be-
lieved that suspension of lhe third adjacent
channel protection would cause interlerence
with existing stations. He feels the entire proc-
ess was rushed to judgment and that the com-
mission had not taken the time 1o do the right
technical studies the right way. Furhermore,
he believes any demand for lower power non-
commercial stations could be met by the dis-
pensation of licenses within existing rules—
i.e., by giving out 101 watt licenses consistent
with the 100 watt minimum requirement or get
a waiver o the 100 watt minimum rule if
someone really felt compelled to operate a 50-
watt station. :

In his dissenting opinion Commissioner
Powell echoed sentiments similar 10 those ex-
pressed by Commissioner Furchigott-Rolh. In
light of lingering concerns about signal inter-
ference and his concem about the economic
impact of the new service, Commissioner
Powell regrets the "shot gun introduction” of
the rule and believes the service should have
been introduced gradually with third channel
adjacency protections intacl. In his opinion,
this would minimize the risk of interference in
a manner consistent with exisling services and
it would infroduce substantially fewer stations

into the market, thereby allowing for the eval-

uation of the economic impacts of these new
stations. If all goes well, he suggests a move
to full service with less adjacency protection,
as warranted by experience.

H.R. 3439 follows ithe suggestions of Com-
missioner Power. Under the bill, the FCC may
go forward immediately ficensing LPFM sta-
tions as long as interference protections to ex-
isting stations are maintained, including pro-
tections to third adjacent channels. At the
same lime, the legislation requires the FCC to
set up an experimental program in nine mar-
kets to test whether LPFM will result in harm-
ful intererence - to existing stations if third
channel protections are eliminated. Addition-
ally, the legislation provides that an inde-
pendent party will conduct a study of the affect
of LPFM withou! third-adjacent channel on dig-
ital audio broadcasting and radio reading serv-
ices for the blind.

While the spirit of the rule allowing the cre-
ation of low power FM service may be com-
mendable, we must not act in a rash manner
and allow it to be implemented before we ate
positive that it will not negatively impact exist-
ing stations. Radio, particutarly in rural areas,
is an imporiant source of information. For
some individuals it is the only source of local
news they receive. if we allow these new low
power stations to co-exist with established sta-
tions without ensuring that there is no inter-
ference we may be doing more hamm than
good.

H.R. 3439 provides an effective balance by
allowing new low power FM stations to be es-
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tabtished while simultaneously protecting exist-
ing stations from interference. Furthermore,
the bill provides for an experimental program,
in nine separate markets, to test the inter-
ference that will result if third adjacent channel
protection. If the results of this test are suc-
cessful it is foreseeable that these restriclions
may be lited sometime in the future. However,
until we have conclusive proof that these low
power slations do not significantly interfere
with existing stations, we simply cannot allow
them to share the same frequencies with ex-
isting stations. Existing stations provide serv-
ices as valuable as those proposed by the
new low power stations and individuals are
entitled to receive them as clearly as possible.
The channe! adjacency rules apply to full
power stations because of this and it should
apply to low power stations until we can prove
that the interderence they generate is minimal
to say the least.

Mr. BARR of Georgia. Mr. Chairman, | rise
in support of the Radio Broadeasling Preser-
vation Act of 1999, H.R. 343%.

This legislation sends a strong message
that there will be no interference to free radio.
H.R. 3439 would require the Federal Commu-
nicaticns Commission (FCC) to maintain third-
adjacent channel protection, and to consider
independent analyses of potential Low Power
FM {LPFM} interference before proceeding.

In January 2000, the Federal Communica-
tions Commission voted to implement an ex-
pansive liconsing process. Congressman MIKE
OXLEY and JOHN DINGELL working with Con-
gresswoman HEATHER WILSON, have fash-
ioned legislation which would slow licensing
from 400 stations 1o roughly seven. The FCC
will then test and determine whether the
broadcasts cause interferance with main-
stream stations. | want to commend these
Members for their hard work on this very im-
portant legislation. )

Mr. Chairman, n loday’'s easy access lo
communication, there exists great belief that
the average American should have the ability
to “speak out and be heard.”" Talk radio,
newspapers, magazines, television, public 1el-
evision and radio, and the Internet, all allow
anyone to get a message across. How can the
FCC say—with a straight face—there is "no
access?”

“‘Low Power FM" is a “social’ agenda
based on the idea that everybody can own
their own radio station. Of course this appears
enticing—but the laws of physics have not
been repealed and it cannot be accomplished.
Low power radio stations signals will only
cause interference to the radio stations al-
ready located on the spectrum. This lalest ef-
fort being made will come only at the cost of
saverely damaging the most successiul broad-
casting system in the world—American FM
radio.

If you want io know that chaos is, then turn
across the AM band and hear the vast amount
of interference the FCC has allowed to creep
into that brand. No wonder everyone wants
FM; the FCC has virtually ruined AM band.

The FCC was founded on administering
basic principles of engineering. However, to
meet the Administration’s “social agenda,” the
FCC has thrown engineering and testing out
the window. The FCC promises it will “guard”
this new experiment. Mr. Chairman, you and |
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both know the FCC does not have the man-
power o take care of the radio stations cur-
rently out there, much less hundreds more. In
addition, the FCC could severely hurt the long-
awaited entry into “digital” radio by Ametrican
broadcasters. Low Power FM is a bad deci-
sion that should be reversed.

Mr. Chairman, today's legislafion is a step in
the right direction to protect the FM radio sta-
tions in Georgia and across the Nation. The
importance of this issue came to my attention
from my good friend, and a leader in the field
of radio broadcasting, Mike McDougald, of
Rome, Georgia. On behalf of all the individ-
uals who have dedicated their lives for the ad-
vancement of FM radio, 1 call on my col-
leagues to suppost the Radio Broadcasting

- Preservation Act, H.R. 3439.

Mr. TAUZIN. Mr. Chalrman, I yield
back the halance of my time.

The CHAIRMAN, Pursuant to the
order of the House, the commlttee
amendment in the nature of a sub-
stitute printed in the bill is considered
ag an original bill for the purpose of
amendment and is considered as read.

The text of the committee amend-
ment In the nature of a substitute 1s as
follows:

H.R. 3439

Be il enacted by the Sengie and House of Rep-
resentatives of the Uniled States of America in
Congress assembied,

SECTION 1. SHORT TITLE.

This Act may be ciled as the '"Radio Broad-
casting Preservation Act af 2000,

SEC, 2. MODIFICATIONS TO LOW-POWER FM REG-
ULATIONS REQUIRED,

(@) THIRD-ADJACENT CHANNEL PROTECTIONS
REQUIRED.—

(1) MODIFICATIONS REQUIRED.~-The Federal
Communications Commission shall modify the
rules authorizing the operation of low-power
FM radio stations, as propesed in MM Docket
No. 89-25, to—

(A} prescribe minimum distance separations
for third-adjocent channels (as well as for co-
channels and [firsl- and second-adiacent chan-
nels); and

(B} prohibit any applicant from obiaining a
low-power FM license if the applicant has en-
gaged in any manner in the unlicensed oper-
ation of any station in vielation of seclion J0I
of the Communications Aci of 193¢ (47 U.S.C.
301). .

{2) CONGRESSIONAL AUTHORITY REQUIRED FOR
FURTHER CHANGES.—The Federal Communica-
tions Commission may nof—

(A) eliminate or reduce the minimum distance
separations for third-adfacent channels required
by paragraph (1)(A), or

(B) extend the eligibilily for application for
low-power FM stations beyond the organiza-
tions gnd entities as proposed in MM Docket
No. 99-25 (47 C.F.R. 73.853),
ezcept as erpressly authorized by Act of Con-
gress enacted after the date of enactment of this
Act.

(3} VALIDITY OF PRIOR ACTIONS~Any license
that was issued by the Commission to a low-
power FM station prior to the dale on which the
Commisston medify its rules as required by para-
graph (1) and that does not comply with such
modifications shall be invalid.

(b} FURTHER EVALUATION OF NEED FOR
THIRD-ADIACENT CHANNEL PROTECTIONS — -

(1} PILOT PROGRAM REQUIRED.—The Federal
Communications Commission shall conduet an
erperimental program to lest whether low-power
FM radio stations 1will result in harmful inter-
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ference to existing FM radio stations if such sta-
tions are nol subject to the minimum distance
separations for third-adiacent channels required
by subsection (w). The Commission shall conducl
such lest in no mare than 3 FM radio markets,
including wurban, suburban, and rural markels,
by weiving the minimum distance separations
Sor third-adjacent chennels for the stations thal
are the subject of the experimenial program. At
least one of the stations shall be selected for the
purpose of evaluating whether minimum dis-
tance separations for third-adjacent channels
are needed for FM translator stations, The Com-
mission may, consisient with the public interest,
coniinue efler the conclusion of the erperi-
menial progrem to waive the minimum distance
separations for third-adjacent channels for the
stations that are the subject of the experimental
program,

(2) CONDUCT OF TESTING.—The Commission
shall select an independent tesiing eniily to
conduct field iesis in the markets of the stations
in the erperimental program under peragraph
(1). Such field tests shall include—

{A) an opportunity for the public lo comment
on interference; and

(B) independent audience listening tests to de-
termine what is objectionable and harmyful inter-
ference to the average radio listener.

(3) REPORT TO CONGRESS—The Commission
shall publish the results of the experimenial pro-
gram and field tests and afford an opportunity
Sor the public to comment on such results. The
Federal Communications Commission shall sub-
mit a report on the ezperimenial program and
field tests to the Committee on Commerce of the
House of Representatives and the Committee on
Commerce, Science, and Transportation of the
Senate not later than February I, 2001. Such re-
port shall include— -

(A) an anolysis of the experimental program
and fleld tests and of the public comment re-
ceived by the Commission;

(B) an evaluation of the impact of the modi-
fication or eliminalion of minimum distance sep-
arations for third-adjacent channels on—

(i) listening cudiences;

(i) incumbent FM rodio broedcasters in gen-
eral, and on minority end small marke! broad-
casters in particulor, including en enaiysis of
the economic impact on such broadcasters;

(iii} the transition to digital radio for terres-
trigl radio broadcasters;

(iv} stations that provide o reading service for
the blind to the public; and

(v} FM radio transiator stations;

(C) the Commission's recommendations to the
Congress to reduce or eliminete the minimum
distance separations for third-adjocent channels
required by subsection (a}; and

(D)} such other information and recommenda-
tions as the Commission considers appropriate.

The CHATRMAN. During consider-
ation of the bill for amendment, the
Chalr may accord priority in recogni-
tion to a Member offering an amend-
ment that he has printed in the des-
ignated place in the CONGRESSIONAL
RECORD. Those amendments will be
considered read.

The Chairman of the Committee of

the Whole may postpone a request for a
recorded vote on any amendment, and
may reduce to a minimum of 5 minutes
the time for voting on any postponed
question immediately following an-
other vote, provided that the time for
voting on the first question shall be a
minimum of 15 minutes.

. Are there any amendments to the
bill?
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AMENDMENT NO. 1 OFFERED BY MR. BARRETT OF
WISCONSIN

Mr. BARRETT of Wisconsin. Mr.
Chalrman, 1 offer a preprinted amend-
ment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as {fol-
lows:

Amepdment No. 1 printed in the CONGRES-
SIONAL. RECORD offered by Mr. BARRETT of
Wisconsin:

Page 4, beginning on line 9, strike paras-
graph (2) through line 20 and insert the fol-
lowling:

(2) REQUIRED DURATION OF MODIFICATION:
PERMANENT CONDITIONS—The Commission
shall not modify such rules to eliminate or
roduce the minlmum distance separations
for third-adjacent channels required by para-
graph (1)(A) nuntll § months after the date on
whichk the Commission submits the report re-
quired by subsection (b)(3). No such elimi-
natlon or reduction may remove such separa-
tions with respect to third-adjacent channels
occupled by stations that provide a radio
reading service to the public. The Comunis-
slon shall not extend the eligibility for appli-
cation for low-power FM statlons beyond the
organizations and entities as proposed in MM
Docket No. 9925 (47 C.F.R. 73.853).

Page 6, lins 19, insert before the perlod the
following: *, or 6 months after the date of
enactment of this Act, whichever Is later”'.

Mr. BARRETT of Wisconsin. Mr.
Chajirman, I want to put this debate
into perspective.

We have heard a lot about a com-
rromise tonight. The party, of course,
missing from this compromise is the
administration. The President has told
this body that he is strongly opposed to
this bill and will veto it. I think that is
gsomething, when we talk about com-
promise and how there 1s peace in the
valley, that we have to remember that
there is something else that {s going on
here that is not really being fully ex-
plored tonight. -

What I am trylng to do tomight,
along with the gentleman from Illinois
(Mr. RUSH), and I am pleased that he
has worked with me on an amendment,
is to offer an amendment that really is
a compromise, that tries to respond to
what I consider to be some of the le-
gitimate concerns that have been
ralsed by radio station operators In
this country, but at the same time, not
to have Congress step in, strip the FCC
of its authority, and micromanage
microradio.

Mr. Chairman, thig debate is really
the legislative equivalent of, your
mother wears army boots. We have had
fights for the last several months be-
tween the proponents of low power
radio and the opponents of low power
radio. They are fighting over a study.
The FCC does not like the study that
has been prepared by the industry. The
industry says that the FCC has not
done a good enough job in studying
this issue. So they go back and forth,
back and forth, yelling at each other.

S50 the amendment that was offered
by the gentleman from Michigan (Mr.
DINGELL) and the gentlewoman from
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New Mexlco (Mrs. WILSON) I think is a
constructive amendment. It recognizes
that in order for Congress to act intel-
ligently on this issue, 1t has toc have an
independent study.

I have no quarrel with that. I think it
addresses the legitimate technical con-
cerns that have been ralsed by people
who run radio stations in this country.
1 say that as someone who is a strong
supporter of low power FM radic. I
want Congress to have an independent
analysis of this issue.

But this 1s where we separate, be-
cause the Barrett-Rush amendment
makes one change and one change only
to this bill. It would glve Congress 6
months to act after the FCC submits
its report. After 6 months, 1f Congress
has not acted, the FPCC may proceed
with low power llcenses.

Why is this amendment important?
The reason why this amendment is 1m-
portant is because we do not have a
level playlng field here. On the one
hand we have the radio stations, who
have made it very, very clear that, re-
gardless of the outcome of this study,
they oppose having any type of expan-
sion to low power FM stations,

On the other slde we have the FCC,
but the FCC really s speaking for
groups that have no voice, by defini-
tlon, They do not have radio statlons.
They do not have a powerful lobbying
organization. They are the churches,
the high schools, the nelghborhcod or-
ganizations.

What the bill does in its current form
is 1t says even If this Independent
study comes back and says there are no
interference problems, even if there are
no Interference problems, the FCC can-
not continue to do the job it has done
for the last 80 years, which 1s to make
sure that the spectrum is filled in a
fair way.

Instead, it says that Congress has to
act first. I do not think there is a per-
son In this room who belleves that the
opponents of low power FM radio are
golng to come hack and say, okay, go
ahead, change the law. Because even
though we have this study here, the
bill ultimately still bullds a very
gtrong fence. This is a ‘‘fence me in"
bill.

It says to those pecple who currently
have stations, we are going to build
this big fence around you and we are
not going to let anybody else in. That
is wrong. The people in this Chamber
who say they are in favor of competi-
tion, the people in this Chamber who
say they believe in advances in tech-
nology 1 think should say, wait a
minute, wait a minute.

We recognize If this study comes
back and says that there are problems
with interference, this Congress can
act in a week. It is not going to take us
6 months. If there is a problem this
Congress is going to act very quickly,
because frankly, we are going to have
powerful forces, just as we have power-
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ful forces right now saying,
rmake sure there is no problem.

If there is no problem, my concern is
those same forces are going to come in
and say, yes, well, maybe it does not
show this, it does not show that, but
we are still concerned about that.

What this amendment does is it al-
lows this bill to move forward. Under
its current form, it is going to be ve-
toed by the President of the United
States, I think we should be addressing
the legitimate concerns, the legitimate
technical concerns. That is why I am
offering this amendment.

We have two choices, we can go forth
with this bill right now, face a certain
presidential veto, or we can accept this
amendment. I think the President and
the Senate will say, all right, that
makes sense. Of course we want to
have an independent study. Of course
we want the FCC to contlnue its role.
But there is no reason in the world
that Congress should be milcroman-
aging these statlons.

I would bet, Mr. Chairman, that the
radio stations themselves would rue
the day that they wanted this Congress
to got Involved In the small, technical
matters of the FCC. They dc not want
us to do that, generally speaking. They

quick,

want us to stay out of it. But in this

instance, they think that they can ben-
efit.

Mr. Chairman, this is a reasonable
amendment. I certainly ask my col-
leagues to support it.

Mr. OXLEY. Mr. Chairman, I move to
strlke the requisite number of words.

Mr. Chairman, let me first indicate
this blll was reported by the committee
in a blpartisan voice vote. It was an
amendment that we Iinally came to
with the gentlewoman from New Mex-
ico (Mrs. WILSON), the gentleman from
Michigan (Mr. DINGELL) leading the
way, that really set out, I think, the
parameters of what this program 1is all
about.

It allows the LFPFM to go forward In
areas where it does not infringe on ex-
isting interference protections: in a lot
of rural areas, In the New Mexico ex-
ample, in many areas of the country
that are underserved by FM radio. We
bent over backwards to make certain
that that could go forward.

Then we also said, but it is important
in these areas that potentially have in-
terference problems to have a pilot
study done and find out once and for
all whether in fact these Interfersnce
standards are adequate, or whether in
fact the incumbent radio stations will
have problems with interference and
their listeners will have Interference
with that.

0 1915

This is really what this argument is
all about. The Barrett amendment un-
dercuts the purpose of this legislation
by allowing the commission to go for-
ward with full implementation of its
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lower-power FM rule, including the
weakening of interference protections
following the pilot program repardless
of what the results of that program
are.

50 we are saying there is the FCC.
The Barrett amendment simply says,
do not confuse us with the facts. No
matter how that pllot program comes
out, one can go forward just as one is
going forward now.

Now, there is a certain reason why
congressional intent is important, and
that 15 why we are debating this today.
Is it really realistic to have an FCC, an
unelected Federal bureaucracy, a 50-
called independent agency set these
kinds of Important standards against
the chvicus intent of the Congress? Ido
not think so.

The amendment allows the FCC to
proceed with its rule as currently or-
dered, unless Congress enacts legisla-
tion to overturn this in a 6-month pe-
riod. Well, I have perhaps a little less
faith in the alacrity with which this
Congress could act or any Congress
counld act perhaps than the gentleman
from Wisconsin (Mr. BARRETT). AS a
matter of fact, everybody knows that
in this town it is a lot easler to play
defense than it is to play offense.

So my colleagues are asking the Con-
gress to pass a bill that would or would
not be vetoed by the President Iin that
6-month perlcd. We do not Kknow
whether that happens or not.

But to allow the FCC to go forward
with the test and then, say, essentlally
thumb their nose at the test results
and move forward with granting these
licenses is the height of Iirrespon-
sibility.

So I would ask the Members to defeat
this Barrett amendment, to support
the bipartisan compromise that was
crafted so well in this committee, and
understand that this bill came ocut on a
bipartisan veoice vote in the Committee
on Commerce with strong support on
both sldes of the alsle,

Let us defeat the Barrett amendment
and get to the real issue here, which is
protecting incumbent stations from po-
tential interference from these new
low-powered F'M stations.

Mr. RUSH. Mr. Chalrman, I move to
strike the requisite number of words.

Mr. Chairman, the issue of whether
these low-power FM stations cause in-
terference must be addressed. We sat in
the committee, observed and listened
to both the FCC and the broadcasters.
We were privy to the dehate, the unset-
tled debate about whether or not Iow-
power stations actually cause inter-
ference.

I am in support of a middle ground. I
am in support of finding a middle
ground, Mr. Chairman, so that we can
move forward. The amendment, the
Barrett-Rush amendment that we are
offering today reaches a falr com-
promise, I think that it is fair, not
only to the low-power radio, FM radio
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station advecates, but it 1s also fair to
the broadcasting industry. It is fair to
the American people, and it is fair to
the Members of this bedy. It provides 6
months for the FCC to conduct its pllot
study and 6 months for the Congress to
create the study’s results.

Mr. Chairman, as the bill of the oppo-
nents of this amendment, the bill that
they have crafted, if it goes forward, it
does not give the FCC any opportuni-
ties to activate and to allow commu-
nity organizations, hospitals, students
across this Nation access to the air-
Waves.

Unfortunately, Mr. Chairman, the
way that the bill is drafted now, the
FCC would have tc conduct a study by
February 1, 2001. That is just a mere
meonths away. If the FCC study or re-
port Indicates that there is no inter-
ference, the FCC still would not be al-
lowed to act unless Congress specifi-
cally authorizes new legislatlon. Sc
what this bill in fact does, Mr. Chair-
man, this bll] actually kills low-power
radlo stations in this Nation.

Agaln, Mr. Chairman, the Barrett-
Rush amendment is fair. I would like
to just remind my colleagues that low-
power radlo statlons enjoy broad sup-
port from the AFL-CIQO, Cemmunica-
tions Workers of America, the United
States Catholic Conference, the United
Church of Christ Office of Communica-
tions, the Consumers Union, the Minor-
ity Media Telecommunications Coun-
cil, the National Federation of Commu-
nity Broadcasters, the Naticnal League
of Cltles, and nationally known musi-
clans, Including REills Marcalls and
Bonnle Raitt.

I urge my colleagues on hoth sides of
the aisle, Mr. Chairman, tc vote for
this fair and reasonable amendment.

Mr. BONIOR. Mr. Chajrman, I move
to strike the requisite number of
words.

Mr. Chairman, I rise in strong sup-
port of the amendment by the pgen-
tleman from Illinois (Mr. RUSH) and
the gentleman from Wisconsin (Mr.
BARRETT). Not long ago, not very long
ago, I read about a 21-year-old man
who built his own radlo transmitter.
He was able to broadcast a signal of a
distance of just 2 miles. This was far
enough to reach everyone in his com-
munity. The problem was, of course, he
was the only one who had a receiver.
That was back In 1895. The name of
that gentleman was Guglielmo Mar-
coni, who invented the radio.

But if he were here today, he would
have to overcome & lot more than just
that cbstacle of one receiver, For in-
stance, he would have to come up with
$80,000 to $100,000 before the FCC would
even consider giving him s license. He
would have to overcome something else
that the gentleman from . Massachu-
setts (Mr. MARKEY) alluded to on the
floor, and that is the continuing con-
centration of power in the broadcast
industry. .
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In recent years, the number of radic
station owners in this country has
shrunk by almost 20 percent. That is
why the measure that we are consid-
ering today s so important and why
this amendment is important. To the
credit of the FCC and Bill Kennard,
some new life is being breathed into a
very old idea, an important idesz, the
public airwaves should be the public’s
interest. That is what the FCC did
when it carved out a small piece of the
broadcastlng spectrum for communlty-
level low-power FM stations.

Who will 1t help? 1t will help many
community crganizations who are now
shut out, ethnle groups who want to
broadcast their culture to the commu-
nity, senior citlzens who want to
broadcast thelr concerns tc the com-

munity, colleges and unlversities who
want to talk to thelr students, clty

counclis and villages who might want
to breoadcast what is golng on in thelr
comrnittees and in thelr council meet-
ings. It goes on and on of the groups
that will have an interest in this 1ssue
that will be able to get into broad-
casting that cannct today.

Muslclans who are locked out in a
very profound way from experlmenting
and expressing themselves on radio
today would have an opportunity to do
s0 as well.

So a forum for new music and new
talent and new ideas, that is what
radic should be all about. That is what
the FCC plan I think will help achieve.
That is why, as the gentleman from Il-
lnecls (Mr. RUSH) sald, low-power radio
has earned the support of the cross-sec-

tlon of organlzations throughout
America today, including the Con-
sumers Union, the United States

Catholic Conference, the NAACP, the
AFL-CIO, the U.S. Conference of May-
OrS.

These are orgahizations that rep-
resent grassrcots people who need =a
voice, who often do not have a voice,
and who are now hopefully going to get
a voice if they are not denied that hy
the powerful lobby that they are up
agalinst in this fight.

It is time that we tune out the static
and that we listen to the facts. This is
a reasonable solution, as the gen-
tleman from Wisconsin (Mr. BARRETT)
and the gentleman from Illinoils (Mr.
RusH) have Indicated, becanse the re-
gearch shows that, even under the
worst circumstances, low-power radio
would create little interference and no
cross-talk for conventional broad-
casters.

There are already almost 400 full-
power FM stations authorized prior to
November of 1964 who do not meet the
current channel separation reguire-
ments. These full-power stations which
operate with only one or two channels
between them and the next station on
the dial have consistently met the
FCC's criteria for distortion-free sig-
nals.
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S0 I ask my colleagues to support
this amendment. 1t is good. It is fair. Tt
meets the needs of our communities.

Mr. BURR of North Carolina. Mr.
Chalrman, 1 move to strike the req—
uislte number of words.

Mr. Chairman, 1 rise in oppesition to
the amendment offered by the gen-
tleman from Wisconsin (Mr. BARRETT)
and the gentleman from Illinois (Mr.
RUsH). This amendment deals with the
crux of the problem Congress is facing
on low-power FM interferencs.

The FCC chose to eliminate decades-
cld third-channel Interference protec-
tlens in order to shoehorn in more low-
power FM statlons. The House Com-
mittee on Commerce sald walt a
milnute. After hearings and debate in
subcommittee and full committee, my
colleagues and myseld sald low-power
FM can go forward and should go for-
ward Immediately, but Congress must
protect all radlo lsteners by malntain-
ing third-channel interference protec-
tions.

Now, the gentleman from Wisconsin
(Mr. BARRETT) and the gentleman from
Illinois (Mr. RUSH) have agreed that we
should put intoe law third-adjacent
channel protectlons for any radio sta-
tlon that sublets, If you will, some of
thelr spectrum to very Important blind
reading services, services that the FCC
lgnores in thelr ruling.

So the authors of this amendment
are saying that the FCC got third-
channel protectlons wrong for these
unigque and critically vital hlind read-
ing stations. But for all other broad-
casters who may cover local high
scheools, sports, or provide Spanish lan-
guage broadcasts, or our public radlo
affillates, one cannot, and I repeat,
cannct have third-channel protections
under the law.

What i stations declde to oifer some
of their auxiliary spectrums to blind
reading services? Does the FCC then
have to go back and protect the third-
channel from Interference and shut
down existing low-power FM stations?

This amendment is ill conceived and
flawed. I urge my colleagues to vote
no.

Mr. WAXMAN. Mr, Chalrman, I move
to strike the requisite number of
words.

Mr. Chalrman, I rise in support of the
amendment. This amendment by the
gentleman from Illincis (Mr. RUSH) and
the gentleman from Wisconsin (Mr.
BARRETT) is & good amendment, and 1
ask my colleapues to accept it. It is a
modest change to HR. 3439, It is a good
amendment, and I only wish it went
further,

The promotion of competition and 4i-
verslty In broadcast has been the
guldepost of American communica-
tions policy for over 50 years. We are
currently experiencing wunprecedented
congolidation im this industry, how-
ever; and we cannot ignore its implica-
tions. Today, broadcast remains the
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way most Amerlcans get their local
news and information., Yet, there are
fewer and fewer companies that control
the content of the information they re-
celve. :

That is why more than 2 years ago,
FCC Chalrman Bill Kennard proposed a
new low-power FM radio service. It is a
noncommercial servliee that will allow
local churches, schools, community-
based organizations, and governments
to strengthen the ties in their commu-
nities. It is localism and diversity in
the purest democratic sense.

The FCC took its responsibility to
protect the signals of incumbent broad-
casters very sertously. They spent
more than a year conducting lab tests
and reviewing the potential for signal
Interference. It also extended its com-
ment period in the rulemaking pro-
ceeding and scaled back its origlnal
proposal In an effort to address the in-
cumbent broadcasters' concerns. For
any objective viewpoint, the FCC bent
over backwards to accommodate the
concerns broadcasters raised.

The FCC's extensive tests have
shown that low-power radio will not
harm existing signals. Chairman
Kennard has vowed publicly time and
agaln to proteot every incumbent FM
service from Interference.

H.R. 3439 effectively kills low-power
radio. It prevents the FCC irom issuing
all but a small number of licenses and
requires more studies into next year.
New legislation would be required to
permit the program to move forward
once the studies are completed.

The Barrett-Rush amendment would
simply permit the FCC to implement
the program 6 months after the new
round of studies is completed, and it
has demonstrated again that inter-
ference is not a problem.

Passage of H.R. 3439 without the Bar-
rett-Rush amendment will end the
promise ol greater localism and diver-
sity that noncommercial low-power
radio can bring.

{1 1830

I urge my colleagues to vote for this
amendment and to vote against the
legislation if this amendment is de-
feated.

Mr. WALDEN of Oregon. Mr. Chair-
man, I move to strike the requisite
number of words.

Mr, Chairman, I rise today first to
declare a conflict of interest. I am a
community radlo broadcast station
owner and operator and have been for
14 years. My father started in this busi-
ness in the late 1930s. There has never
been more diversity on the dial and
more stations than there are today.

Now, my stations are in a small com-
munity; 20,000 in the county and 23 in
the other. We do the very things that
my colleagues are talking about today
that they want: Spanish programming,
programnming for senlors, and 80 do my
colleagues Iln the industry. And that 1s
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what I am standing up here today to
talk about, is the public service and
community service that is today pro-
vided to people in America by their
community broadcasters.

This amendment, though, is bad.
Now, 1 am not a radio engineer, al-
though I have spent time inside trans-
mitters with my engineer. My engineer
is a fan of low-power FM. He is very
supportive of it. He and I disagree on
this. But when it comes to the tech-
nical issue of LPFM, I want to read my
colleagues what he said to me.

‘“‘My position on this is not to kill
LPFM, but to pressure the FCC to ¢con-
sider revising at least the rules that
would be most harmful to full-power
FM stations. This rule appears to be
the worst. Protecting against inter-
ference to & station’s protected contour
has been a bedrock issue with the
FCC." He says, "“Perhaps most dis-
turbing were the rules for future full-
power FM's. It appears that predicted
and actual interference would have to
be caused within a future station's
70dBu ‘eity grade' contour, before the
full-power station could have any relief
from LPFM interference. Interference
from there on out to the 60dBu contour
would just have to be tolerated by the
full-power station.”

That is why the FCC was created in
the beginning, was to sort out these
technical interference problems. That
is why this amendment is not a good
one and why it ought to be defeated
and why we ought to run out the test
the way the bill envisions and do it in
that respect.

I have heard from community broad-
casters; I have heard from Jefferson
Public Radio concerned about the po-
tentlal Interference with their trans-
lator system on public radio. We have a
great opportunity to move forward
with the leglslation that the chalrman
and the ranking member has offered,
and I think this amendment is the
wrong direction to go. From a tech-
nical standpoint, it is flawed and it will
hurt the process.

Mr, MARKEY, Mr. Chairman, I move
to strike the requlsite number of
words.

Mr. Chairman, I rise in strong sup-
port of the Barrett amendment. If we
were going to take all of the red her-
rings that have been spread before this
body in this debate, we would have to
put an aquarium in the middle of the
well. This is absolutely one of the most
misrepresented Federal Communica-
tions Commission efforts of all time.

Now, how do we know this? We know
this because we have to test the hypoc-
risy coefficlent. Now, how would we
apply that in this particular instance?
Well, what we would do is we would
look at the 300 high-powered FM radio
stations that the Natlonal Assoclation
of Broadcasters asked to be grand-
fathered by the Federal Communica-
tions Commission in 1997.
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Now, we are not talking about 100-
watt radio stations, these small non-
profit community-based radio stations.
Hundred watts. No, we are talking
about 50,000 watt radio stations, 10,000
watt radio stations, 5,000 watt radio
stations that all operate within the
second and third adjacent channels,
just with these 100-watt stations.

So the NAB did a big study of these
300, 50,000, 10,000 and 5,000 watt sta-
tions. And after a completely detailed
eye-watering analysis of the science of
these radio stations, here is what they
found: that every one of those 300 sta-
tions was a dues-paying member of the
Natlonal Assoclation of Broadcasters
and they shall be grandfathered, re-
gardless of their interference that they
were going to be cansing in the second
and third adjacent channels.

Now, who are these channels? Well,
my colleagues might have heard of
some of them: KCBS, KLAX, KBCD,
K¥YCY. Fifty, 50, count them, 50 high-
powered radio stations in California, 24

in Yllinois, 256 in North Carollna, 28 in

Ohio, 24 in New York, 17 in New Jersey.
Go right down the list. So KCBS, oper-
ating within the second and third adja-
cent channel, that is no problem. But a
100-watt station operated by a commu-
nity church in South Central 1..A., oh
my God, stop the presses. Let us get
the FCC out of this business and have
an independent study, says the NAB.
The NAB.

Now, why is this? Well, it is very
simple. Here is their philosophy. They
already got theirs. They are in. They
are the incumbents. Pull up the gang
plank. There is no room for these poor
community groups, churches, minority
groups. Oh, my God, how can we figure
this out? Let us study it for a year, and
then even if they find there is no inter-
ference, and, by the way, if they use
the same standard that the NAB used
with these 300, and that is. all we are
really talking about here In low power,
by the way, only about 300 low power,
if they use the same standard they will
not find any interference.

But what does the Oxley bill say?
Even if they do not find any inter-
ference, they still have to come back to
Congress. They still have to come back
and get permission. And when will that
be? When do my colleagues think the
NAB will let that happen out here?

So what the Barrett amendment says
is, study it. But if they do not find any
interference, il they find the same
thing that the NAB found in 1937, when
they analyzed whether or not their 300
radlo stations, the huge 50,000, 10,000,
5,000-watt radio stations caused inter-
ference, then license the little 160-watt
community-based radio station. Why
not do that? But, no, even the Barrett
amendment is unacceptable to the
NAB.

My colleagues, uniess we want to
completely lgnore the facts, unless we
want to completely ignore the history

B-22



5624

of FM radio in our country, and by the
way these 300 stations that got their li-
censes back in the 1960s, they were
only grandfathered. So they have been
causing this interference or, more ac-
curately, not causing this interference
for 30 years now. So what 1s the likeli-
hood that the FCC is going to be un-
able themselves, In order to determine
whether or not 100-watt radio stations
are causing this problem?

So, my colleagues, I think if right
now these 50,000-watt stations are not
provoking any complaints in L.A.; if
we are not hearing it on KCBS, if we
are not hearing it on KLAX, we are not
going to hear it on the 100-watt sta-
tions. The consumer complaints are
not out there.

So I urge a very strong ‘‘aye” on the
Barrett-Rush amendment. It is wise, it
is timely, it is important for us to get
these small voices out into the commua-
nities of our country with the ever-con-
solidating hnge radico industry making
it harder and harder for minorities,
women, and for smaller voices in our
soclety to have their independent
voices heard. ’

Mr. TAUZIN. Mr. Chairman, I move
to strike the reguisite number of
words.

Mr. Chairman, my friend, the pre-
vious speaker, indicated the Barrett
amendment provided that this test
would go forward, and then if the com-
mission did not find any interference,
it could move ahead and grant these
low-powered stations. That is not what
the Barrett amendment says.

The Barrett amendment says that in
6 months, regardless of whether the
Commission finds interference, it can
move forward with the issuance of
these low-powered station licenses.

Let me say it again. The bill says
they have to do this study and report
back to Congress and then Congress
will say yes or no, proceed, based upon
the results of that study. The amend-
ment by the gentleman from Wisconsin
(Mr. BARRETT) says to the FCC that
they can proceed in 6 months regard-
less of whether the independent study
produces a finding of interference. Do
we really want to vote for that?

Incredibly, the Barrett amendment
makes one exception. It says even In 6
months the Commission cannot remove
the protections against interference for
radio reading services to the public.
Now, that iz a very important service,
but if radio reading services to the pub-
lic degerve this protection from inter-
ference, do we not think other minor-
ity stations deserve that protection?
Do we not think National Public Radio
deserves that protection? Do we not
think the local radio broadcasting sta-
tion deserves that protection? Or woulid
we rather have this report come back
to Congress saying there will be all
kinds of interference, but the commis-
sion is going to move ahead anyhow
whether or not it interferes with the
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local station, with the minority sta-
tion, with the communlty broadcast
station, or any other station that ex-
ists in our communities?

The FCC came up with this proposal.
This is not a legislative proposal. The
FCC decided to propose this new serv-
ice. The FCC decided to propose it and
then decided to implement it in spite
of the fact that radio stations across
America expressed concerns to the
Members of Congress, whom the FCC is
supposed to be answerable to, to check
1t out first to make sure it would not
interfere wlth listening audiences
around the country.

When we invited Chalrman Kennard
to come and tell us about 1t, he de-
clined the offer to testify. He sent an
engineer instead. So we had a battle of
engineers. We listened to the FCC lab
test, which said that 1t 1s okay to do
this stuff. And then we heard from
other englneers, who had test results
that Indlcated all kind of talk-over, all
kinds of interference problems on all
kinds of cheap Inexpensive radios; the
Walkman, the boom boxes, the radios
next.to the bedside. And the FCC's an-
swer was, oh, those radios are inexpen-
sive. They are not designed well; and,
therefore, we do not care whether it
interferes with those radios. It is okay
to interfere with those radios. To 65
milllon Americans, it is okay to inter-
fere with their radio listening because
they bought an inexpensive radio.
Shame on them. That 1s the attitude of
the FCC here.

If we adopt this amendment, we give
the FCC authority to move forward In
spite of the fact that it interferes with
these less expensive radios. We give
thermn the authority to move forward in
spite of the fact it might jam up in a
digital age and completely block out
the signal of National Public Radlo
stations In our communities, or our
community broadcasters in our com-
munities, perhaps our minority lan-
guage broadcasters in our commu-
nities. We give them the go-ahead and
say it does not matter that they are
sapposed to be subject to Congress;
they can do what they want, when they
want to do it.

And guess what? Tick off the 6
months with me. This bill gets through
the House tonight, and it goes over to
the Senate. Maybe the Senate passes it
in May. Count them off for me. All of
a sudden we are In December. Are we in
session? No. We are not in session in
December. The FCC even may go out of
office next year. We do not know who
will be in the FCC next year. But in
December the FCC proceeds with the
issnances of all these licenses whether
they interfere or not. We come back in
session next year, and we have to start
shutting licenses and radio stations
down. Do we really want to be In that
pickle? Do we really want to start
shutting radlo stations down across
America becanse they were licensed in-
correctly?
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We have an obligation in Congress.
We have an obligatlon to direct the
FCC when it comes to the way the
spectrum is used in America. We have
an obligation to every radio listener
not to let them issue licenses that are
going to interfere with their listening.
And yet the FCC is asking us in this
Barrett amendment to do what they
want regardless of the test results, ex-
cept to protect one small little provi-
sion of service called radio reading.

1 suggest to my colleagues this is an
ill  thought-out amendment. This
undoes the bill. The bill does not shat
down FM low power. It lets 70 stations
go forward immediately. Immediately.
And it simply says for the rest, go the
through not the lab test, the field test.

I urge my colleagues to reject this
amendment.

Mr. DINGELL. Mr. Chairman, I move
to strike the requlsite number of
words.

Mr. Chairman, if we like careful reg-
ulation, if we llke responsible behavior
by the regulatory agencies, if we ex-
pect the regulatory agencies to do
their job carefully, then we have no
choice but to oppose the amendment
offered by my good friends, the gen-
tleman from Wisconsin (Mr. BARRETT)
and the gentleman from Illinois (Mr.
RuUsH).

The simple fact of the matter is the
FCC did several things. First of all,
they changed the standard which was
previously signal-to-noise ratio, which
covered and described whether or not
there was interference that was unnac-
ceptable. Second of all, they changed
50 that now we may no longer use the
test of the third-adjacent channel.

My friend, the gentleman from Mas-
sachusetts (Mr. MARKEY), said that the
FCC was not opposed to this in that
event by the broadcasters.

O 1945

In point of fact, the broadcasters op-
pose the grandfathering of those higher
powered stations.

Now, the issue here, and I want my
colleagues to understand this very
clearly, is not the guestion of inter-
ference as it impacts upon the broad-
casters. Although that is important. It
is the interference as it impacts upon
the listener.

In 1927, the Radio Act was set up to
assure that we restored order to the
broadcast channels by ellminating the
wlld interference and the wild place-
ment of stations, which made the en-
tire spectrum almost useless and im-
possible to listen to.

What the traditional standard was,
then, was the third adjacent channel.
In addition to that, it was signal-to-
noise ratio, which enables them to tell
what in fact is going on from the
standpoint of the listener. No test on
thege points was made by the FCC.

The FCC simply wants to disregard
the traditional standards and the tradi-
tional methods of measuring whether
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or not interference exists and will Im-
pact upon the listeners. .

Now, everybody 1s making the great
piteh that this bill here is going to
hurt minorities. In point of fact, it is
golng to impact most heavily upon
benefitting, if we pass this legislation,
minority listeners and minority broad-
casters becanse they will receive the
assurance that they wlll get proper
protection of both broadcasting and
the listeners’ concern.

Now, the point has been made, well,
if they have got an expensive radio,
they do not have to worry. Well, that is
an argument that I find very distaste-
ful, because the simple polnt of fact is
that the minorities and the poor and

" the people who have most need of radio
service are the people who can least af-
ford an expensive radlo.

We are not talking about shower ra-
dios or things of that kind. We are
talking about clock radios, inexpensive
radios, radlos that are used by minori-
tles and by people of limited means.

What the amendment does Is it
assures that the FCC will have to make
a proper test and that the test will be
accomplished by an Independent test-
ing entity. I think that is falr and
proper. And then it lets the Congress
make the decision.

Now, I want to remind my colleagues
of something that Sam Rayburn told
the chalrman of the FCC when he got
out of hand. He said, Now, son, remem-
ber that you work for us and every-
thing will be all right.

The Congress is the body that has
created the FCC to function under dele-
gated authority. It is our responsibility
to look after the FCC and see to 1t that
their proceedings are fair, to see that
thelr proceedings consider all the ques-
tions and are conducted in the proper
fashion, and to see to it that the people
who are dependent upon radlo service
get falr treatment.

Remember, at stake here are rights
of minoritles, people of limlted means,
and public broadcasting. That 1s what
really is In question, and the guestion
of whether or not proper service is ai-
forded the people.

There will be literally hundreds of
stations which will go on the air of
low-power character. There will be ‘at
least 70 of them In major centers. And
in areas below 50,000 markets, we will
find that there will be an awiul lot of
hroadcasters who will go on and utilize
these low-power systems.

That 1s the way it should be dome.
And then we can have a fresh look; we
can come to a judgment as to whether
or not the test says that we ought to
permit the FCC to go forward. At that
point a proper decislon can be made.

Mr. WATT of North Carolina. Mr.
Chairman, I move to strike the req-
uisite numbher of words.

Mr. Chairman, I appreciate the gen-
tleman from Michigan (Mr. DINGELL)
and the gentleman from Loulsiana (Mr.
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TAUZIN) and thelr iInterest in pro-
tecting the minority community. And I
am sure they are sincere. I just happen
to disapree with them on this issue
about whether this is protective of the
minority community or not. But that
1s not the point that I rose to make.

Actually, some of my very best
friends are owners of commerclal radio
stations and own Interests; and they
deserve to have their signals protected,
which is why the underlying purpose of
the bill is a good purpose. There needs
t0 be a study.

But I will guarantee my colleagues
that, at the end of that study, those
same frlends of mine will, regardless of
the outcome of that study, even if it
says that there is no interference, they
will be here saylng do not take actlon
because they will be trying to protect
their own economic interest. And I do
not have any problem with that.

But I know that they have enough
power in the process to keep any kind
of bill from coming that will allow
these low-power FM stations to go for-
ward even if the study says there is no
interference. And that is why I support
the amendment of the gentleman from
Wisconsin (Mr. BARRETT) and the gen-
tleman from Illinois (Mr. RUSH). Be-
cause this is really a question of who is
going to play offense and who is going
to play defense.

I know the commerclal statlons have
the power to play offense. If this study
shows that there is any kind of inter-
ference, this Congress will respond to
the commercial radlo stations, and I
know that.

But I do not have that same kind of
agsurance about the minority commu-
nity and small institutions and small
colleges having the power to move Con-
gress to do something to respond. And
I think we ought to put the burden on
the commercial stations, which is ex-
actly what the amendment of the gen-
tleman from Illinois (Mr. RUSH) and
the gentleman from Wlsconsin (Mr.
BARRETT) does.

If there is a finding that there is real-
ly interference, I guarantee my col-
leagues they will be here and their in-
terest will be protected. And I will
probably be on their side because a lot
of them are my good {riends, and my
pupporters I might add.

But in the absence of some over-
whelming finding, the burden should be
on them and not on the community.
The airwaves belong to the community
in the final analysis.

PARLIAMENTARY INQUIRY

Mr. OBEY. Mr. Chairman, parllamen-
tary inquiry.

The CHATRMAN. The gentleman will
state his Inquiry.

Mr. OBEY. Mr. Chalrman, does the
Chair think that we might obtain the
vote faster if it were Indicated that a
number of us are inclined to vote for
whichever slde stops talking first?

The CHAIERMAN. The gentleman has
not stated a parllamentary inquiry.
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Mr. WYNN. Mr. Chalrman, I move to
strike the requlsite number of words.

Mr. Chalrman, recognizing my col-
league’s last statement, I certalnly will
not take the entire 5 minutes. But I do
believe I would llke to comment on
this bill.

I sat In on the committee hearing
and I listened intently. This is a very
important Issue. Clearly, we do need
more diversity of voices in the media.

Mr. Chairman, at the same time,
however, it came to light in the com-
mittee that there were concerns and le-
gitlmate concerns about the quality of
signals and the posslbility of inter-
ference. And so, the concept of a study
I think makes eminent good sense.

The concern I have, as has been ar-
ticulated by my .colleague the gen-
tleman from North Carolina (Mr.
WATT), is simply this: Why should we
absolutely have to come back to Con-
gress before any action can be taken?

Let us put the burden on the broad-
casters to say this is a bad idea. If the
gtudy comes back and shows that we
can have diverse volces think low-
power radio without any significant in-
terference, then we ought to move for-
ward.

My father is blind. He listens to the
radio as his primary source of commu-
nication with the outside world and
certalnly wants a clear signal. But I
think I also want the opportunity to
have other voices heard if they could
be done without interfering with my
father’s portable radio.

With that in mind, I support this
amendment. I belleve it is a falr and
reasonable approach that will allow us
to move forward if there is no inter-
ference with the signal and allow these
diverse volces.

Ms. JACKSON-LEE of Texas. Mr. Chair-
man, | rise in strong support of the Barrett/
Rush Amendment to the Radio Broadcasting
Preservation Act | believe that the Bamrety
Rush Amendment will strongly expedite the
availability of low-power licenses to local com-
munities.

This Radic Broadcasting Preservalion Act
would require the FCC to modify its low-power
FM rufe by establishing signal interference
standards for low power FM stations that are
equal o existing standards for full power Fi
stations. On January 20, 2000, the FCC
adopted a new category of radio services that
permits the issuance of licenses for low-
power, non-commercial community FM radio
stations. Under the FCC’s rule, the new serv-
ice would consist of 10-watt and 100-watt sta-
tions with a broadcast radius of about 1-2
miles and 3.5 miles.

For many years, the FCC received thou-
sands of inquires annually from individuals
and groups wishing to stant low-power radio
stations for small communities. The FCC deci-
sion o offer low-power licenses will enhance
community oniented radio and increase diver-
sity in our Nation's communities.

Local communities and historically underrap-
resented groups such as, civil righis groups,
students and educational organizations, labor
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unions, churches and religious groups, and
many other community organizations have ex-
pressed support. In addition, many nonprofit
entities providing public safety announcements
and local transportation have also expressed
support.

However, organizations and some broad-
casters are opposed to the low-power FCC li-
cense rule, because hey have expressed con-
cerns that low-power frequencies will cause in-
terference with existing broadcasters. For in-
stance, many popular FM stalions may experi-
ence static and unclear reception. Opponents
have stated that the FCC acted hastily to ap-
pease the groups applying for low power li-
censes and that they did not fuily consider the
technical as well as economic consequences
lo eslablished broadcasters.

| believe that the granting of low-power li-
censes by the FCC will offer significantly more
opporiunities for average Americans to be-
come fnvolved in broadcasting and spread
their messages. In fact, many local minority
broadcasters will have the chance to provide
information to the communities where they op-
erate. The Barmrett/Rush Amendment will ad-
dress the interference issue and speed up the
availabitity of these coveted frequencies to
those who may greater benefit from low-power
access.

The Barrett/Rush Amendment permits the
FCC to proceed with its plans to issue low-
power licenses six months after the conclusion
of the interference test period, unless Con-
gress expressly takes action to prohibit it. The
Radio Broadcasting Protection Act was intro-
duced in order to curiail the FCC's ability to
provide new licenses for noncommercial low-
power FM radio slations to empower church-
es, schools, and other community groups 1o
gain access to the airwaves.

The FCC proposal is intended as a re-
sponse to the alarming trend of ownership
consolidation in the radio industry, which has
drastically decreased the number of local
broadcasters on the air.

The Commerce Committee adopled a sub-
slitute to the Radio Broadcasting Preservation
Acl that would allow the FCC to grant low
power radio licenses only In those 70 markets
which satisfy the “third adjacent channel’ pro-
tection from interference that applies to exist-
ing full power slations, and to test 9 markets
whether low-power radio causes interference
without the “third adjacent channel” protection.
Ones this testing is compleled, the FCC must
report the results to Congress.

The bill in its current form does not allow
the FCC to act on issuing new low-power li-
censes, unless Congress specifically author-
izes further action with additional legislation;
even if the FCC studies find no inlerference is
found in independent testing-

This bill also fails to recognize and inhibits
the FCC's experlise in analyzing FM radio
issuas, including signal interference and spec-
trum management. Without the Barrett/Rush
Amendment this bill is nothing but an unnec-
essary infringerment on the FCC's ability to
adapt decades-old rules to ever changing
technology. This amendment is a fair com-
promise: it provides for Congress 1o exercise
timely oversight, bul removes an unfair im-
pediment to legitimate action by the FCC with
an issue clearly under ils jurisdiction.

We can do better and we must do better.
We owe it to the many churches, schools,
non-profit community groups, colleagues, as
well as state and local government agencies
1o go forward with providing access to low-
power frequencies and to increasing diversity
among our Nation’s airwaves.

Ms. EDDIE BERNICE JOHNSON of Texas.
Mr. Chairman, | rise in support of the Barrett/
Rush Amendment and in support of the FCC's
Low-Power FM radio station proposal. The
Barrett/Rush amendment is a reasonable com-
promise to this legislation that would allow the
FCC to continue work toward establishing
these important communications tools.

Mr. Chairman, low-power FM stations would
give churches, schools and local community
groups access 1o the radio spactrum at a cost
they can afford. These stations will only reach
a couple of miles, but the message they will
carry will reach many people. These stations
will give churches a greater voice in the com-
munity. These stations will allow schools to set
up in-house radio slations. Schools can train
kids for a career in the radio industry, as well
as provide announcements of school closures
and afler-school events. Local communily
groups will be able lo contribute to the diver-
sity of voices In their community while pro-
viding important information. .

The bill we are considering today will effec-
tively give Congress the ability to kill the low-
power FM program. The Barrett/Rush amend-
ment forces Congress to act on this proposal
instead of allowing it to wither away. My col-
leagues and | have heard the concems of
broadcasters that these new stations will inter-
fere with existing stations. This amendment
wili alfow for further study to ensure that the
integrity of the spectrum is maintained. How-
ever, it mandates that Congress will act on
this proposal after the independent study on
inteference is completed. This amendment
represents a more responsible compromise to
allay the concerns of broadcasters while giving
the FCC the ability 1o move forward with this
program.

Mr. Chairman, [ urge support of this amend-
ment and low-power FM radio.

Let's give new strength to the voice of the
people.

The CHATRMAN. The question is on
the amendment offered by the gen-
tleman from Wisconsin (Mr. BARRETT).

The question was taken; and the
Chalrman announced that the noes ap-
peared to have it.

. RECORDED VOTE

Mr. BARRETT of Wisconsin. Mr.
Chairman, I demand a recorded vote.

A recorded vote was ordered.

The vote was talken by electronic de-
vice, and there were—ayes 142, noes 245,
not voting 47, as follows:

[Roll No. 129]
AYES—142

Abercromble Blumenaner Clyburn
Ackerman Bonlor Conyers
Andrews Brady (PA) Coyne
Baca Brown (FL) Crowley
Baldwin Brown (OH) Cummlngs
Bamrebt (WD) Capps Davis (FL}
Becerra Capuano Davis (IL)
Bentsen Cardin DeFazio
Berman Carson DeGeatte
Blshop Clayton Delahuont
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DaLauro
Dicks
Dixon
Doggett
Dooley
Doyle
Ehlers
Engel
Eshoo
Evans
Farr
Fllner
Frank (MA)
Gejdenson
Gephardt
Gonzalez
Gutierrez
Hastings (FL)
Hilljard
Hinchey
Hinojosa
Hoeffel
Holt
Heoley
Hoyer
Inslee
Jackson (IL}
Jacksen-Lee
(TX}
Jefferson
Johnson, E. B.
Jones (OH)
Kaptur
Kennedy
Kildee
Kilpatrick
Kleczka
Kllnk

Aderholt
Allen
Archer
Armey
Bachus
Baird
Batdacel
Ballenger
Barcia
Barr
Barrett (NE)
Bartlett
Barton
Bass
Bateman
Bersuter
Berkley
Borry
Blggert
Bilbray
RBlagojevich
Blunt
Boehlert
Boehner
Benilla
Beno
Boswell
Boucher
Boyd
Brady (TX)
Bryant
Buarr
Burton
Buyer
Calvert
Camp
Campbel]
Canncn
Castle
Chabot
Chamhliss
Cheneweth-Hage
Coble
Collins
Combest
Condit
Cox
Cramer
Cubin
Cunningham
Danner
Davis (VA)
Deal

DeLay
DeMint
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Kuclnich
LaFalce
Lantos
Larson
Lee
Levin
Lewis (GA)
Luther
Mapioney (CT)
Maloney (NY)
Markey
Mascara
Matsui
McCarthy (NY)
McDermott
McGovern
McKinney
McNulty
Meehan
Meek (FL)
Meeks (NY)
Menendez
Metealf
Millender-
McDonatd
Minge
Moakley
Moore
Moran (VA)
Nadler
Napolitanc
Neal
Obey
Olver
Ortiz
Owens
Pascrell
Pastor

NOES—245

Deutsch
Diaz-Balart
Dickey
Dingell
Doclitile
Dreler
Duncan
Dunn
Edwards
Ehrlich
Emersen
English
Etherldge
Everett
Ewing
Fletcher
Foley
Forhes
Ford
Peasella,
Pranks (NJ)
Frelinghaysen
Frost
Gekas
Gibbons
Gllchrest
Gillmer
Gilman
Goode
Goodlatte
Gerdon
Goss
Graham
Granger
Green (TX)
Green (WI)
Gutknecht
Hall (TX)
Hansen
Hastings (WA)
Hayes
Hayworth
Hefley
Hill (IN)
Hill (MT}
Hilteary
Hobson
Hoekstra
Holden
Horn
Hostettler

" Hulshof

Honter
Hutehtnzon
Hyde

Payne

Pelosl

Petrl
Pomeroy
Reyes

Rivers
Rodrlguez
Rothman
Roybal-Allard
Rush

Sabo

Sanders
Sawyer
Schakowsky
Scott
Serranc
Sherman
Slaughter
Smith (WA)
Snyder
Stabenow
Tauscher
Thompscn (CA)
‘Thompson (MS})
Tharman

. Tlerney

Towns
Udall {CO)
Udall (NM)
Velazquez
Waters
Watt (NC)
Waxman
Welner
Weygand
Woclsey
Wu

Wynn

Isakson
Istook
Jenkins
John
Johnson (CT)
Johnson, Sam
Jones (NG)
Kanjorsk!
Kaslch
Kelly

Kind (WD
King (NY)
Kingston
KEncllenberg
Kuykendall
LaHood
Lampsoh
Largent
Latham
Lazlo
Lewis (CA)
Lewls (KY)
Linder
Lipinski
LoRlonde
Lowey
Lucas (KY)
Manzullo
McCrery
McHogh
MeIntyre
McKeon
Mica
Mlller (FL})
Mink
Moran (KS)
Morella
Murtha
Nethercutt
Hey
Northup
Norwood
Nussle
Oberstar
Ose

Oxley
Packard
FPallone
Paul

Pease
Peterson (M)
Paterson (PA)
Phelps
Plekering
Plckett
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Pitts Shadegg Taylor (MS)
Pombo Shaw ‘Taylor (NC})
Porter Shays Terty
Portman Sherwood Thomas
Price (NC) Shimkus Thornberry
Pryce (OH) Shows Thune
Radanovich Simpson Tiahrt
Rahall N Sisisky Toomey
Ramsta Skeen
Reguls Skelton Trancant
Reynolds Smlith (MI) Upten
Riley Smith (NJ) Visclosky
Roemer Smith (TX) Vitter
Rogers Souder Wald
Rohrabacher Spence en
Roukema Spratt Walsh
Royce Stearns Wamp
Ryan (WD) Stenholm Watklns
Ryun (KS) Strickland Watts (0K}
Salmon Stump Weldon (PA)
Sandiin Stupak Weller
Sanford Sununu Whitficld
Saxton Sweeney Wicker
Scarhorough Talent Wilson
Schalffer Tancrede Wise
Sensenbrenner Tanner Wolf
Sesslons Tagzin Youong {AK)
NOT VOTING—4T
Baker Ganske Miller, Gary
Bilirakis Goodllng Miiler, George
Bliley Greenwood Mollohan
Borskl Hall (OH) Mytick
Callaban Herger Qulnn
Canady Houghton Rangel
Clay Kolbe Rogan
Clement LaTourette Ros-Lehtinen
Caburn Leach Sanchez
Cook Lofgren Shuster
Cooksey Lueas (OK) Stark
Costallo Martinez v
Crane MeCarthy (MO} ento
Fatbah MeCollum Weldon (FL)
Fowler Melnnls Wexier
Gallegly MecIntosh Young (FL)
0 2014

Messrs. LAHOOD, BARCIA and WAT-
KINS changed their vote from ‘“‘aye” to
‘“‘no."”

Mrs. MCCARTHY of New York, Mr.
SHERMAN and Mr. METCALF changed
their vote from ‘‘no* to “‘aye."”

So the amendment was rejected.

The result of the vote was announced
as above recorded.

Stated for:

Ms. MCCARTHY of Missouri: Mr. Chairman,
during rollcall vote No. 129, the Rush/Barrett
Amendment to HR 3439, | was unavoidably
detained. Had | been present, | would have
voted “yes.” ’

Ms. SANCHEZ. Mr. Chairman, duning rollcall
vote No. 129 on April 13, 2000 | was unavoid-
ably detained. Had 1 been present, 1 would
have voted “aye.”

The CHAIRMAN. The gquestlon is on
the committee amendment in the na-
ture of a substitute.

The committee amendment in the
nature of a substitute was agreed to.

The CHAIRMAN. Under the order of
the House of today, the Committes
rises.

Accordingly, the Committee rose;
and the Speaker pro tempore (Mr.
PEASE) having assumed the chair, Mr.
LAHOOD, Chairman of the Committee
of the Whole House on the State of the
Union, reported that that Committee,
having had under consideration the bill
(H.R. 3429) to prohiblt the Federal
Communications Comrmission from es-
tablishing rules authorizing the oper-
ation of new, low power FM radlo sta-

tions, pursuant to the order of the
House of today, he reported the bill
back to the House with an amendment
adopted by the Committee of the
Whole.

The SPEAKER pro tempore. Under
the order of the House of today, the
previous question is ordered.

The gquestion is on the committee
amendment in the nature of a sub-
stitute.

The committee amendment in the
nature of a substitute was agreed to.

The SPEAKER pro tempore. The
guestion is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
and read & third time, and was read the
third time,

The SPEAKER pro tempore. The
question is on the passage of the bill.

The gquestion was taken; and the
Speaker pro tempore announced that
the ayes appeared to have 1t.

RECORDED VOTE

Mr. OXLEY. Mr. Speaker, I demand a
recorded vote.

A recorded vote was crdered.

The vote was taken by electronic de-
vice, and there were—ayes 274, noes 110,
not voting 50, as follows:

[Rell No. 130]

AYES—274
Abercromble Crans Hayworth
Aderholt Cubln Hefloy
Allen Cunningbam Herger
Andrews Danner Hil] (IN}
Archer Davis (VA) Hill (MT)
Armey Deal Hilleary
Baca Delay Hohson
Bachus DeMint Hoelfel
Baird Deutsch Hoeketra
Baldacel Dinz-Balart Hooley
Ballanger Diekey Horn
Barcla Dingell Hostettler
Barr Doolittle Hulshof
Barrett (NE) Dreler Hunter
Bartlett Duoncan Hutehinson
Barton Duann Hyde
Bass Edwards Isakson
Bataman Ehlers Istook
Bereuter Ehrlich Jefferson
Berkley Emerson Jenkins
Berry Engel John
Blggert English Johngon (CT)
Bilbray Etheridge Johnson, Sam
Blagojevich Everett Jones (NC)
Blunt Ewing Kanjorski
Boehlert Fletcher Kaslch
Boehner Foley Kelly
Bonilla Forbes Kind (WI}
Bono Ford King (NY)
Boswell Fossella Kingston
Boucher Franks (NJ) Kleczka
Boyd Frelinghuysen Klink
Brady (TX) Frosk Knellenberg
Bryant Gejdenson Knoykendall
Barr Gekas LaHood
Burton Gihhons Lampson
Buyer Gilchrest Largent
Calvert Gillmor Latham
Camp Gllman Lazio
Carapbell Goode Lewls (CA)
Cannon Goodlatte Lewls (KY)
Capps Gordon Linder
Castle Goss LoBiondo
Chabot Graham Lowey
ChambHes Qranger Lucas (KY)
Chenoweth-Hage Green (TX) Luther
Coble Green (WI) Maloney (CT)
Coliine Gutknecht Maloney (NY)}
Combest Hall (TX) Manmlle
Condit Hanson McCrery
Cox Hasktings (WA) McHugh
Cramer Hayes Mcintyre
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McKeon
McNulty
Meehan
Mica
Miller (FL}
Minge
Mink
Moore
Moran (KS)
Morella
Murtha
Neal
Nethercutt
Ney
Northup
Norwood
Nussle
Oberstar
Olver

Ose

Oxley
Packard
Pallone
Pease
Peterson (MN}
Peterson (PA)
Petr!
Phelps
Pickerlng
Pickett
Pitts
Pombo
Pomeroy
Porter
Portman
Price (NC)
Pryce (OH)
Radanovich
Rahall
Ramstad

Ackerman
Baldwin
Barrett (WI)
Becarra
Bentsen
‘Berman
Bishop
Blumenauer
Bonlor
Brady (PA)
‘Brown (FL)
Brown.(OH)
Capuano
Cardin
Carson
Clayton
Clyburn
Conyers
Coyne
Crowley
Cummings
Davis (FL)
Davis (IL)
DeFatio
DeQette
Delahant
DeLauro
Dixon
Doggett
Daoley
Doyle
Eshoo
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Regula Stupak
Reynolds Sununuo
Riley Sweeney
Roemer Talent
Rogers Tancredo
Rohrabacher Tanner
Rothman Tanzin
Roukema Taylor (MS)
Ryan (WI) Taylor (NG)
Ryun (KS) id
Terry

Salmon
Sandlin Thomas
Sanford Thompson (CA)
Sawyer Thornberry
Saxton Thune
Scarborough Thurman
Schaffer Tiahrt
Bensenhrenner Toomey
Sesslons Tralicant
Shadegg ‘Turner
Shaw Udali (NM)
Shays Urpton
Sherman Vlisclosky
Shimkus Vitter
Shows Walden
Slmpson
Stslsky Walsh
Skeen Wamp
Skelton Watkins
Smith (MI) Watts (OK)
Smith (NJ) Weldon {PA)
Smith (TX) Waeller
Souder Weygand
Spence Whitfleld
Spratt Wicker
Stabenow Wilaon
Stearns Wise
Stanholm Wolf
Strickland Wa
Stamp Yoang (AK)

NOES—110
Haatings {FL) Moran (VA)
Hitllard Nadler
Hinchey Napolitano
Hincjosa Obey
Holden Ortiz
Holt Owens
Hoyer
Tnes Pascrell
Jackson {IIs) Paul
Jaekson-Lee

¢TX) Payne
Johnson, E.B.  Lelosl
Jones (CH) Reyes
Kaptur Rivers
Kennedy Rodriguez
Kildee Roybal-Allard
Kitpatrick Raoyce
Kueinich Rush
LaFalee Sabo
Lantos Sanders
Larson Schakowsky
Lee Scott
Levin SerTano
Lewis (GA) Slaughter
Markey Snyder
ﬁ:’ﬁ; a Tauscher )
MeCarthy (NT)  omgson (M)
McDermott erney
McGovern Townd
McKinney Udall {(CO)
Meek (PL) - Velazquez
Meeks (NY) Walers
Menendez Watt (NC)
Meteall Waxrnan
Milender- Welner

McDonatd Woolsey
Moakley Wynn

NOT VOTING—50

Pattah Lofgren
Fowler Lucas (0K)
Gallegly Martinez
Ganske McCarthy (MO}
Goodling McCollum
Greenwood Mclonls
Gutlerrez Melntosh
Hall (OH) Miller, Gary
Houghton Miller, George
Kolhe Mollohan
LaTourette Myrick
Leach Quinn
Lipineky Ranget
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Rogan Shuster Welden (FL)
Ros-Lehtinen Smith (WA) Wexler
Sanchez Stark Young (FL)
Sherwocd Yento

0 2032

So the bill was passed.

The result of the vote was announced
as above recorded,

The title was amended so as to read:

**A bill t¢ require the Federal Communica-
tions Commission to revisé 1ts regulations
authorizing the operation of new, low-power
FM radic stations.’.

A motion to reconsider was laid on
the table.

Stated for:

Mr. KOLBE. Mr. Speaker, on rollcall No.
130, H.R. 3439, Radio Broadcasting Preser-
vation Act, | was unavoidably absent. Had |
been present, | would have voted "aye."

Stated apgainst:

Ms. MCCARTHY of Missouri. Mr. Speaker,
during rolicall vote No. 130, Radio Broad-
casting Preservation Act, H.R. 3438, | was
unavoldably detained. Had | been present, |
would have voted “no.”

Ms. SANCHEZ. Mr. Speaker, during rollcall
vote No. 130 on April 13, 2000, 1 was unavoid-
ably detained. Had | been present, | would
have voted “no.”

PERSONAIL EXPLANATION

Mr. COOKSEY. Mr. Speaker, due to my
mother's illness, | was not here for the votes
on H.R. 3615 or H.R. 3439. Had | been
present, | would have voted “yea” on passage
of H.R. 3615, “nay” on the Barrett of Wis-
consin Amendment to H.R. 3439, and “yea”
on passage of H.R. 3439.

GENERAL LEAVE

Mr. PICKERING. Mr. Speaker, 1 ask
unanimcus consent that all Members
may have 5 legislative days within
which to revise and extend thelr re-
marks on H.R. 3439, the bill just passed.

The SPEAKER pro tempore {(Mr,
PEASE). Is there objectlon to the re-
quest of the gentleman irom Mis-
sissippi? )

There was no objection.

REMOVAL OF NAME OF MEMBER
AS COSPONSOR OF H.R. 3308

Mr. PICKERING. Mr. Speaker, 1 ask
unanimouns consent that my name be
removed as cogponsor of H.R. 3308.

The SPEAKER pro tempore, Is there
objection to the request of the gen-
tleman from Mississippi?

There was no objection.

AUTHORIZING THE SPEAKER, MA-
JORITY LEADER AND MINORITY
LEADER TO ACCEPT RESIGNA-
TIONS AND MAEKE APPOINT-
MENTS, NOTWITHSTANDING AD-
JOURNMENT

Mr. PICKERING, Mr. Speaker, I ask
unanimous consent that notwith-
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standing any adjournment of the House
until Tuesday, May 2, 2000, the Speaker
and majority leader and minority lead-
er may be anthorized to accept resigna-
tions and to make appointments an-
thorized by law or by the House.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Mississippi?

There was no objection.

DISPENSING WITH CALENDAR
WEDNESDAY BUSINESS ON
WEDNESDAY, MAY 3, 2000

Mr. PICKERING. Mr. Speaker, I ask
unanimouns consent that business in
order under the Calendar Wednesday
rule be dispensed with on Wednesday,
May 3, 2000.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Mississippi?

There was no objection.

REMOVAL OF NAME OF MEMBER
AS COSPONSOR OF H.R. 1396

Mr. BOUCHER. Mr. Speaker, I ask
ananimous consent that my name be
removed as a cosponsor on H.R. 1396.

The SFEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Virginia?

There was no objectlon.

MESSAGE FROM THE SENATE

A message from the Senate by Mr.
Lundregan, one of its clerks, an-
nounced that the House disagrees to
the amendment of the Senate to the
concurrent resclution (H. Con. Res. 290)
“Concurrent resolution establishing
the congressional budget for the United
States Government for fiscal year 2001,
revising the congressional budget for
the United States Government for fis-
cal year 2000, and setting forth appro-
priate budgetary levels for each of fis-
cal years 2002 through 2008”, agrees to
the conference asked by the Senate on
the disagreeing votes of the two Houses
thereon, and appoints Mr. KASICH, Mr,
CHAMBLISS, Mr. SHAYS, Mr. SPRATT,
and Mr. HOLT, to be the managers of
the conference on the part of the
House.

YOUNG ROLE MODELS

(Mr. GIBBONS asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. GIBBONS. Mr. Speaker, this
week three youngsters from Sparks,
Nevada, were honored as national win-
ners of Make a Difference Day, the
largest national day dedicated to help-
ing others.

Ten-year-old Crystal DeRuise, her 8-
year-old brother Trevor, and her friend,
10-year-old Diana Vaden, started a sim-
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ple crafts project. They collected oval-
shaped rocks, painted them to resemble
ladybugs, and sold them at local com-
muanity craft fairs.

This simple project has become a
local phenomenon in a nationally-rec-
ognized charity. When Diana’s mother
became i1l with lupus last year, the
students began to sell their rocks at
the local stores, donating all of their
proceeds to the Lupus Foundation. To
date, they have raised about $1,500 for
lupus research, and plan to generate at
least $1,000 more in sales by Cbristmas.

In addition, as national finallsts, an
award of $10,000 will go directly to the
Lupus Foundation on their behalf.

It is truly an honor for me to recog-
nize these young individuals, who have
glven 50 much of themselves to such a
worthy caunse. These young children
are truly the real rele models for all
America.

———

COMMENDING COMMISSIONER
CHARLES ROSSOTTI FOR CRE-
ATING PARTNERSHIP BETWEEN
IRS AND NATIONAL CENTER FOR
MISSING AND EXPLOITED CHIL-
DREN

(Mr. LAMPSON asked and was glven
permission to address the House for 1
minute and to revise and extend his re-
marks.}

Mr. LAMPSON. Mr. Speaker, each
day in the United States, 2,200 children
are reported missing to the FBI's Na-
tional Crime Imnformation Center. Our
colleapnes have helped to raise the
level of awareness about missing chil-
dren by featuring their photos on
franked mall and newsletters. Hun-
dreds of corporations do their part.
President Clinton mandated the post-
ing of missing children's photos in Fed-
eral buildings.

Today 1 commend Commlissioner
Charles Rossotti of the IRS for cre-
ating a new partnership between his
agency and the Natlonal Center for
Missing and Exploited Children. All tax
forms and publications this year fea-
ture the pictures of missing children
where blank space once appeared. The
IRS estimates that up to 600 million
images of missing children are belng
featured.

The National Center reports that one
in six missing children is recovered
when someone recognizes their photo,
and we are optimistic that many chil-
dren featured in the new IRS program
will make their way home as a direct
result.

Mr. Speaker, please join me and the
Members of the Missing and Exploited
Chilldren's Caucus in applanding Com-
missioner Rossotti for his leadership in
bringing the pictures of these children
to such a large audience simply by tak-
ing advantage of available space.

On behalf of all the families of miss-
ing children from our respective dis-
tricts, we thank yon.
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