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l. INTRODUCTION AND SUMMARY
The National Association of Broadcasters® commends the U.S. Department of Justice’s
Antitrust Division (Antitrust Division or Division) for opening this proceeding to identify and call
for “the elimination of anticompetitive state and federal laws and regulations that undermine
free market competition and harm consumers, workers, and businesses.”2 As NAB has
pointed out in various submissions to the Federal Communications Commission (FCC),
broadcasters face myriad rules that were made for an analog-era marketplace.3 In a media

ecosystem now dominated by streaming services and Big Tech digital platforms, regulations

1 The National Association of Broadcasters (NAB) is the nonprofit trade association that advocates on
behalf of free local radio and television stations and broadcast networks before Congress, the Federal
Communications Commission and other federal agencies, and the courts.

2 U.S. Dep't of Justice Press Release, Justice Department Launches Anticompetitive Regulations Task
Force (Mar. 27, 2025).

3 See, e.g., Comments of NAB, GN Docket No. 25-133 (Apr. 11, 2025); NAB Written Ex Parte
Communication, MB Docket No. 17-318 (Apr. 2, 2025); Comments of NAB, GN Docket No. 24-119
(June 6, 2024); Comments of NAB, MB Docket No. 22-459 (Mar. 3, 2023); NAB Written Ex Parte
Communication, MB Docket No. 18-349 (Feb. 16, 2022); Reply Comments of NAB, MB Docket No. 18-
349 (Oct. 1, 2021); Comments of NAB, MB Docket No. 18-349 (Sept. 2, 2021); Reply Comments of
NAB, MB Docket No. 18-349 (May 29, 2019); Comments of NAB, MB Docket No. 18-349 (Apr. 29,
2019).



that continue to shackle TV and radio broadcasters serve no purpose other than to weaken
media marketplace competition.

Particularly relevant to the Antitrust Division’s mandate to protect competition, NAB
highlights the FCC’s national ownership cap and local TV and radio ownership rules. The
national TV ownership rule, which in some form or another has been in place for 85 years,
forbids any entity from owning local commercial TV stations reaching, in the aggregate, more
than 39 percent of the total number of TV households in the nation.# Similarly, the FCC limits
on ownership of TV and radio stations in local markets have existed since the 1940s. The
current local TV ownership restrictions, barring common ownership of more than one of the
top-four rated stations, and more than two TV stations overall, in any local market, have been
in place since 1999.5 These national and local TV ownership restrictions apply irrespective of
the stations’ audience shares, advertising shares, local competitive conditions, or the entry,
growth, and significance of non-broadcast TV station competitors, such as cable, satellite,
streaming services, or other Big Tech platforms. Finally, the local radio ownership rules, which
have remained unchanged since 1996, impose caps on common ownership of AM and FM
stations in local markets according to the following limits:

¢ In markets where there are 45 or more full-power, commercial and non-commercial
radio stations, an entity may not own more than eight commercial radio stations in
total and no more than five commercial radio stations in the same service (AM or FM);

e Where there are 30 to 44 full-power, commercial and non-commercial radio stations,

an entity may not own more than seven commercial radio stations in total and no more
than four commercial radio stations in the same service;

e Where there are 15 to 29 full-power, commercial and non-commercial radio stations,
an entity may not own more than six commercial radio stations in total and no more

447 C.F.R. § 73.3555(e). For purposes of calculating reach under the cap, the rule discounts the
reach of UHF stations by 50 percent.

547 C.F.R. § 73.3555(b).



than four commercial radio stations in the same service; and
e Where there are 14 or fewer full-power, commercial and non-commercial radio
stations, an entity may not own more than five commercial radio stations in total and
no more than three commercial radio stations in the same service so long as no
person or entities (or entities under common control) have a cognizable interest in
more than 50 percent of the full-power, commercial and non-commercial radio stations
in that local area unless the combination of stations comprise no more than one AM
and one FM station.®
Like the TV ownership restrictions, the FCC’s radio ownership rule forecloses any
consideration of the dramatically changed (and ever-changing) media landscape over the
ensuing decades for accessing audio content, such as the advent of broadband, smartphones
and smart speakers, satellite radio, podcasting, Pandora, Spotify, YouTube, Apple Music,
Google, Facebook, and Tik Tok.

These antiquated broadcast ownership rules, which fail to account for current
competitive conditions, handicap TV and radio broadcasters in several ways. They limit
stations’ ability to generate the vital advertising dollars required to cover operational costs.
They prevent stations from growing in scale to better manage costs and increase cash flow. In
the context of radio station combinations, the ownership rules inhibit stations from providing
more differentiated offerings to local radio listening audiences. Correspondingly, these
ownership rules, by impeding ad revenue growth and hindering cost management, also limit
stations’ ability to invest in more and higher quality news, sports, and other entertainment

content, which in turn attracts audiences. Because external financiers can see these artificial

limits on broadcasters, ownership restrictions also diminish incentives to invest in broadcast

6 See 47 C.F.R. § 73.3555(a)(1). Two stations in different services may overlaps if neither of those two
stations overlap with a third station in the same service. Id. at § 73.3555(a)(2).
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TV and radio stations.

Indeed, damage from these artificial rules has already occurred and continues to grow.
As FCC Chairman Brendan Carr observed: “[W]e are at a break glass moment for America’s
broadcasters.”” And while these regulations asymmetrically hold TV and radio broadcasters
hostage to per se prohibitions on innumerable station combinations, dominant digital
streaming services and Big Tech companies have the benefit of providing fact-specific
advocacy when they want to merge with or acquire their competitors.

The FCC’s broadcast ownership restrictions play an outsized role in limiting
competition from TV and radio stations all while streaming services and Big Tech digital
platforms have been essentially free to grow larger and more dominant. Importantly, these
rules halt broadcast TV and radio combinations far before any fact-specific antitrust analysis
likely would identify any competitive concern. As a result, these crude, per se rules use
“sledgehammer”-style regulation where “scalpel”-like enforcement would serve the media
marketplace best. As the Antitrust Division continues to play a vital role in fighting to maintain
competition in our media marketplace, NAB asks it to take cognizance of these TV and radio
ownership restrictions that hamstring local broadcasters and ensure less vibrant competition
that would ultimately benefit the American public.

Il. THE FCC’S ANTIQUATED NATIONAL OWNERSHIP TV CAP HINDERS THE GROWTH AND
SURVIVAL OF BROADCAST TV STATIONS

The FCC has maintained for nearly 85 years national ownership caps that strictly limit

TV station groups from combining nationally to form video service providers that can compete

7 Office of Comm’r Brendan Carr, Carr Statement on FCC’s Denial of WADL TV’s Application, at 2 (Apr.
23, 2024); Dissenting Statement of Commissioner Brendan Carr, Political Programming and Online
Public File Requirements for Low Power Television Stations, Notice of Proposed Rulemaking, 39 FCC
Rcd 6318, 6396 (2024).
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for audiences nationwide and for advertising revenues crucial to the continued vitality of local
stations. As explained above, the national ownership cap prohibits any entity from owning
local commercial TV stations reaching, in the aggregate, more than 39 percent of the total
number of TV households in the nation.8 This hard restriction on TV station ownership
remains in place notwithstanding the rapid and aggressive ascendance of video streaming
platforms - both subscription-based services and advertising-based services - as well as Big
Tech platforms that increasingly participate and occupy a rapidly growing share of the media

marketplace. To preview just how lopsided the competition is, see Figure 1 below.

8 See infra note 4.



Figure 1: Media Universe 2024 (Market Caps)®
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Figure 1 captures the market capitalization of different media ecosystem players. According to
the chart, Apple is worth $3.68 trillion, Microsoft is $3.1 trillion, Alphabet is $2.35 trillion,
Amazon is $2.36 trillion, and Meta is $1.53 trillion. By contrast, iHeart radio is worth

$140 million (see the yellow arrow pointing top-left near the Meta bubble). Nexstar is worth
$4.6 billion, Sinclair is $1 billion, and Gray TV is $425 million (see the yellow arrow point
down-right near the “Media Universe 2025” banner). Even the most significant broadcast TV
and radio groups have market capitalizations that are a fraction of the leading streaming

services and Big Tech platforms in the broader media ecosystem.

9 Evan Shapiro, Media Universe Maps 2020-2025 (May 5, 2025),
https://eshap.substack.com/p/media-universe-maps-2020-2025.
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To illustrate how much these streaming services and Big Tech platforms now dominate
viewers’ attention, consider Nielsen’s monthly snapshots of total TV and streaming usage:

one from May 2021 (Figure 2) and the other from March 2025 (Figure 3):



Figure 2: Nielsen’s The Gauge (May 2021)
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Figure 3: Nielsen’s The Gauge (March 2025)
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Evaluating the two graphics, streaming services are significant ecosystem players and are

rapidly growing. In just a few years, streaming services went from 26 percent of total TV usage
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to 43.8 percent, while broadcast TV’s share declined from 25 percent to 20.5 percent.
Zooming closer into the streaming segment, existing players have grown, and new players
have entered the space. YouTube’s share of total TV usage grew from 6 percent to 12 percent,
Netflix grew from 6 percent to 7.9 percent, Disney+ grew from 1 percent to 5 percent, and
Prime Video grew from 2 percent to 3.5 percent. And Roku Channel, Tubi, Peacock,
Paramount+, and Warner Bros Discovery all either grew in significance or entered the space.
Not only is competition from streaming platforms and Big Tech companies ascendent, but it
also is rapidly cannibalizing viewership of broadcast TV stations.

Other data also corroborate the increasing penetration of streaming services and

Big Tech platforms in the media marketplace:

e Kantar finds that video streaming is almost universally available and reaches “almost
100%” of U.S. households.10

e Adtaxi’'s 2024 Streaming TV survey found that 73 percent of surveyed U.S. adults
report going to streaming services before cable (15 percent) or broadcast TV
(6 percent).11

e Free, ad-supported TV (FAST) service penetration few from 45 percent of
U.S. households in 2022 to 58 percent in Spring 202412 and is higher among younger
consumers. Indeed, more than two-thirds of millennial and Generation Z users utilize
FAST services.13

Correspondingly, digital platforms are devouring an overwhelming share of advertising

dollars. According to Borrell Associates, in 2024, approximately 70 percent of all local

10 Sports fuel Q4 streaming surge in the US, kantar.com (Feb. 11, 2025) (reporting that streaming had
reached a 96 percent U.S. household penetration rate).

11 George Winslow, Survey: Streaming is First Content Destination for 73% of Viewers, TVTech (Mar. 5,
2024).

12 TV Deconstructed: Latest Findings From The DASH Study, The Advertising Research Foundation, at
2 (Nov. 2024).

13 Deloitte Insights, 2025 Digital Media Trends: Social platforms are becoming a dominant force in
media and entertainment, deloitte.com (Mar. 25, 2025).
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advertising dollars went to digital advertising.14 In 2023, total U.S. digital video advertising
revenues increased 17.3 percent to $57.25 billion, as compared to only $18 billion in
combined digital and over-the-air advertising revenue gained by local TV stations for the same
period.1® That digital platforms have a dominant and growing share of advertising revenue
generally, and video advertising revenue specifically, demonstrates how digital platforms
provide significant competitive pressure on broadcast TV (and radio) station advertising.
Considering this vibrant media landscape, there is no reason for a rule that caps the
national reach of any individual TV station group. If anything, the Division’s more recent
analysis of the broadcast TV space exposes the irrelevance of this rule. To the extent it has
identified competition in broadcast TV station mergers, the Division has focused on local
effects of any merger, as it has found stations in other Designated Market Areas (DMAs) do
not adequately constrain advertising pricing for stations inside a DMA.16 Given DOJ’s own
focus on local effects, there is no reason, from a competitive perspective, why broadcast TV
stations should be prohibited from expanding their reach nationally through complementary
geographic combinations that would enable them to better manage costs and attract
advertisers who want national reach. And from the viewer’s perspective, a station group with

national reach would only be better positioned to acquire or produce more and better content,

14 Borrell Associates, 2025 Annual Report Benchmarking Local Digital Media, at 5-6 (May 15, 2025).

15 Seth Shafer, US digital video ad projections through 2028, S&P Global Market Intelligence Kagan
(Apr. 26, 2024) (projecting that U.S. digital video ad revenue will reach nearly $90 billion by 2028).

16 See, e.g., Competitive Impact Statement, United States v. Nexstar Media Comp., Civ. Action No.
1:19-cv-2295 at 15 (D.D.C. Aug. 1, 2019) (“For an advertiser seeking to reach potential customers in
a given DMA, broadcast television stations located outside of the DMA do not provide effective access
to advertiser’s target audience. The signals of broadcast television stations located outside of the
DMA generally do not reach any signal portion of the target DMA through either over-the-air signal or
MVPD distribution. Accordingly, a small but significant increase in the spot advertising prices of
stations broadcasting into the DMA would not cause a sufficient number of advertisers to switch to
stations outside the DMA to make such an increase unprofitable for the stations.”).
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such as news, sports, and entertainment. And yet, the FCC’s national ownership cap stands in
the way of allowing broadcast TV stations to take on their better capitalized competitors -
cable, satellite, streaming services, and Big Tech platforms.

Rather than promoting any competitive goal, the national cap only inhibits competition
in the video marketplace. In a similar vein, the FCC’s local broadcast TV ownership rule is
another outdated regulation that relies on analogue-era competition analyses to constrain
competition from TV broadcasters in the video market.

I, FCC'S ANALOGUE-ERA LOCAL TV RULE SIMILARLY STYMIES THE GROWTH AND
CONTINUED VITALITY OF BROADCAST STATIONS

The local broadcast TV ownership rule also prevents broadcasters from entering
combinations that would enable station groups to achieve the kinds of economies of scale
that would help better manage costs and invest in more and better local content, including
news. As NAB has explained in previous submissions, the FCC has repeatedly abandoned its
statutory mandate under Section 202(h) of the 1996 Telecommunications Act to review the
media marketplace and its local ownership rules every four years with “competition” as the
key driver of its analysis.1” (Fortunately, Chairman Carr understands this point well, as he
noted that the statute’s thrust was “deregulatory” and that the FCC’s local ownership rules do
not “promote competition, a diversity of viewpoints, and localism” as intended but instead,
“prevent[] actual investment” in local stations.18) Had the Commission engaged in a proper

and timely review in 2018, it no doubt would have concluded that broadcast TV stations face

17 See, e.g., Comments of NAB, GN Docket No. 25-133, at 10-11 (Apr. 11, 2025); NAB Reply
Comments, GN Docket No. 25-133, at 27 (Apr. 28, 2025); NAB Written Ex Parte Communication, MB
Docket No. 18-349, at 2-5 (Feb. 16, 2022); Comments of NAB, MB Docket No. 18-349, at 38-41
(Sept. 2, 2021).

18 Dissenting Statement of Commissioner Brendan Carr, 2018 Quadrennial Regulatory Review, Report
and Order, 38 FCC Rcd 12782, 12873-74 (2023).
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significant competition from other media players, such as cable, satellite, streaming services,
and Big Tech platforms.19 But instead, the FCC has stuck to an analysis that harkens back to
the 20t century and thus has maintained rigid, per se rules that uniformly apply to DMAs as
diverse as New York City, New York and Glendive, Montana. As the Antitrust Division well
knows through its fact-specific methods of analyzing market competition, this one-size-fits-all
approach is far too overinclusive. Unlike a Division analysis that can consider, for each
transaction, whether cable, satellite, streaming services, or Big Tech are providing competition
to broadcast TV stations within a DMA that can keep advertising rates in check post-merger,
the FCC’s local TV ownership rule essentially allows for no such consideration. And in a world
where digital platforms can geotarget viewing audiences, advertisers can buy local
advertisements without relying on broadcast media, which makes them an increasingly direct
competitor to broadcast TV stations for advertising dollars.

Even worse, the FCC maintains its fossilized rules in the face of an ever-growing pile of
evidence demonstrating that broadcast TV stations face overwhelming competition. For
example:

e As discussed above in Section Il, Nielsen’s The Gauge demonstrates how the share of
time spent watching streaming services and the entry of new such services have
increased rapidly while broadcast TV viewing has steadily declined.2° Furthermore, the

Adtaxi survey finds that 73 percent of Americans chose streaming services over cable
or broadcast TV as their first content destination.2?

19 The FCC did not conclude its 2018 quadrennial ownership review until December 26, 2023 - and
then only because the D.C. Circuit Court of Appeals had ordered the FCC to conclude its belated review
by December 27 or show cause why it had not. Even though time is rapidly approaching for the
mandated 2026 review, the FCC has yet to issue a notice of proposed rulemaking for the required
2022 review.

20 See supra. Section Il, Figure 2 and 3.

21 See supra, Section Il, n. 9.
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e A 2025 Borrell report (see Figure 4 below) shows how U.S. local advertising shares for
broadcast media and cable are shrinking (and are projected to shrink even further)
while digital media has been growing rapidly over time.

Figure 4: U.S. Local Media Advertising (2000-2028)22
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e Data from BIA Advisory Services show that local TV stations’ total advertising revenue
(over the air and digital) fell 38.3 percent from 2000 to 2022 in inflation-adjusted
dollars (see Figure 5).

Figure 5: Nominal and Real Local Television Station
Advertising Revenue (OTA+ Digital)23
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e Finally, NERA in 2020 conducted an empirical study finding that digital platforms even
then competed with television stations for local advertising.24 The study found that,
while in the past, broadcast TV stations primarily competed amongst themselves, the
entry of Google and Facebook, along with the presence of other video distribution
providers, such as cable and satellite, created significant competition for local
advertising dollars that has constrained local broadcast TV stations’ ability to raise
prices on advertisers. This conclusion has only grown more compelling since 2000
considering the recent rapid growth of advertising-supported video streaming
services, both FAST channels and the ad-supported tiers of popular subscription
streaming services (e.g., Netflix and Amazon Prime), as well as the rise of YouTube to
become the “new king of all media.”25

Millions
>
N
o

I $17.6

23 BIA Advisory Services, LLC.
24 See Attachment A.

25 Todd Spangler, YouTube Now Worth as Much as $550 Billion, Analysts Say: ‘New King of All
Media,’ variety.com (Mar. 31, 2025).
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Consider, briefly, the content side of the market. Figure 6 below shows how, while the
number of separate TV station groups producing or airing news decreased by 55.7 percent
from November 2011 to November 2023 because of station combinations, the amount of
local news telecasts and hours of local news grew by 41.7 percent and 49.7 percent,
respectively.26 Put differently, common ownership of local TV stations actually corresponded

with more local news rather than less.

Figure 6: Scale Leads to More Local News
1,106 1,141

1200 1,070
919 951 o7
1’000 — —= 830 e
800 mm—
600
400
200 140 182 131 93 84 83 85 64 62

Nov'11l Nov'12 Nov'13 Nov'16 Nov'17 Nov'18 Nov'21 Nov'22 Nov'23
Years

= News Hours (hundreds of hours) No. of Station Groups

TV broadcasters have found that the ability to scale through station combinations has enabled
them to better manage costs and thus invest more in local news. But even if one puts aside,
for the moment, the scale benefits of station combinations, that broadcast TV stations show
output increases (i.e., more news produced) while the number of separate station groups
contracts through combinations demonstrates that stations face broader competition from
other media ecosystem players. Indeed, if TV stations only competed amongst themselves,
they would have no economic incentive to create more news content once other separately

owned stations exited the market through combinations. The fact that stations are creating

26 NAB Staff Analysis of Nielsen and BIA MAPro data.
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more content even as they combine demonstrates that the ever-growing competition that they
face is impelling them to provide more content to their viewing audiences as they free up
resources through better cost management.

These analyses demonstrate two secular trends in advertising: Digital media
advertising spend is growing rapidly and significantly while broadcast TV advertising spend is
falling. Advertisers are moving their spend to digital media at the expense of local
broadcasters. Bearing in mind the dynamic competitive environment facing TV broadcasters,
government agencies, at a minimum, should take a fresh look at every TV station combination
and conduct fact-specific analyses of the marketplace to evaluate the competitive conditions
surrounding the parties to the transaction. The FCC’s local TV ownership rule, however, is a
per se merger rule that does not permit that kind of fact-specific analysis. Rather than
ensuring a vibrant media ecosystem, the rule places a ceiling on broadcast TV stations as
they try to compete against larger, better capitalized streaming services and Big Tech
platforms.

V. THE FCC’S LOCAL RADIO OWNERSHIP RULES ARTIFICIALLY PLACE A CEILING ON RADIO
STATION COMPETITION

As described above, the FCC imposes numerical caps on common local ownership of
radio stations and sub-caps on common local ownership of AM and FM stations. And these
rules have been in place for nearly 30 years. Consider: The following audio media products
and services launched all while the FCC’s local radio station ownership limits have remained

the same:
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Figure 7: Significant Audio Device and Service Launches in the Last 30 Years
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The introduction of these technologies and services have had a dramatic de-concentrating
effect on the audio media landscape. According to Edison Research (see Figure 8 below), AM
and FM radio (over the air and online streaming) has dropped from about half of the time that

Americans spent listening to audio sources, in 2014, to about a third in 2024.

17



Figure 8

Share of Audio Listening Time by Platform
U.S. Population 13+
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Over the course of a decade, time spent listening to pure-play streaming music,

YouTube, podcasts, and audiobooks have grown dramatically. And newer audio sources for the
car, such as Apple Play and Android Auto, are becoming more frequently available in today’s
automobiles. Indeed, a Straits Research report found that 98 percent of new vehicles were
either compatible with Apple CarPlay or Android Auto.27 This report also found that 80 percent

of prospective buyers strongly preferred to have one of the two services preinstalled in their

27 Andrew Orr, CarPlay & Android Auto have a stranglehold on the new car market, Apple Insider (May
23, 2023).
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new car,28 and a McKinsey study found that nearly half of new car buyers wouldn’t consider
buying a vehicle if it didn’t include Apple CarPlay or Android Auto.2° Already 40 percent of
existing vehicles have phone integration with either Apple CarPlay or Android Auto,3° and use
of online audio in the car generally has exploded. According to Edison Research, in 2013,
only 12 percent of the U.S. population aged 18+ used online audio in the car, but 55 percent
did so by early 2025.31 To think: While the audio marketplace has undergone these
transformational changes over the last ten years (let alone 30 years), the FCC’s views on
competition to radio stations have remained the same.

As these other services - many sponsored by well-capitalized streaming services and
Big Tech digital platforms - enter the ecosystem, broadcast radio’s advertising revenues have
been squeezed. As Figure 4 above demonstrates, digital media is taking an increasingly larger
share of local advertiser spend. According to BIA Advisory Services (Figure 9 below), local
radio revenues have experienced a secular decline since 2007. Compared to its $17.4 billion
revenues in 2007, radio revenues have fallen until 2024 (even without accounting for the
effects of inflation), where revenues are now $13.8 billion (and are projected to remain flat
over the next few years). As Figure 9 shows, radio station revenues have never again reached
the level achieved prior to the Great Recession, and they took another substantial hit during
the pandemic, from which (again) they have never fully recovered (and aren’t projected to do

s0).

28 |d.
29 Steve Mitchell, CarPlay remains the top infotainment choice, CBT News (Aug. 12, 2024).
30 Edison Research, The Infinite Dial 2025 (Mar. 20, 2025).

31 |d.; Edison Research, The Infinite Dial 2023 (Mar. 2, 2023) (surveying U.S. pop 18+ who had
driven/ridden in a car in the last month). In 2025, 31 percent reported using podcasts in the car; in
2013, Edison did not even ask that question. While 74 percent reported using AM/FM radio in the car
in 2025, that number had been 84 percent in 2013.
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Figure 9: Historic and Forecast: Local Radio (with Political)32
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And unlike radio stations, which have no choice but to lean on advertising revenue, their
competitors, such as audio streaming services and Big Tech companies, can leverage
subscription-based models that are bundled or cross-subsidized through purchases of other
dominant services and devices.33

When considering the flip side of the coin and looking at whether local radio station
combinations provide benefits to listening audiences, they do. Local radio combinations have

been shown to promote greater programming diversity.34 This finding makes intuitive sense as

32 Note: Digital radio advertising includes local advertising sold by local stations (streaming, email
advertising, 0&0 banners, SEM (not SEO), website advertisements) and pure-play streaming services
except CTV/OTT. Includes the share retained by local radio stations after reselling other online
platforms (e.g., Google AdWords). BIA U.S. Local Advertising Forecast 2024 (March 2024).

33 Seg, e.g., Amazon.com, Inc., Amazon Music Unlimited (accessed May 15, 2015),
https://www.amazon.com/b/?node=23945845011&ref BVD ex all (offering free streaming music
with an Amazon Prime account, which includes free accelerated delivery on Amazon Prime purchases,
video streaming, gaming, digital photo storage, discounts at Whole Foods and Amazon Fresh, access
to Prime Day sales, and many more benefits); Apple, Inc., Apple Music (accessed May 15, 2015),
https://www.apple.com/apple-music/ (providing a one-month subsidy for purchasers of certain Apple
devices).

34 See, e.g., Reply Comments of NAB, MB Docket Nos. 18-349, 17-289, at 45-49 (May 29, 2019)
(identifying nine studies finding that increased common ownership in the radio industry, enabled by
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commonly owned radio stations have very little incentive to host the same programming on
each owned station. Stations under common ownership, instead, have an incentive to provide
differentiated programming to better serve a wider range of listening audiences. And of
course, with streaming services and satellite radio available to listeners - all providing their
own highly differentiated offerings - local radio station combinations can only position their
stations to better compete against these larger, better capitalized competitors.

In this environment where new innovative players enter the audio marketplace every
year and local radio advertising revenues have been contracting over the course of decades, it
makes no sense to maintain per se rules that obviate any consideration of these broader
marketplace dynamics. The only appropriate way to judge marketplace competition is to give
each radio station combination a de novo review so these broader changes in the
marketplace, including the entry of new, well-capitalized audio ecosystem players, can be
factored into the analysis.

V. CONCLUSION

The FCC’s national TV and local TV and radio ownership rules are analogue-era
restrictions designed for marketplaces that bear no relationship to present-day realities.
These rules create blanket prohibitions that obviate the kind of meaningful, case-by-case
determination that is required considering the dynamic media environment. We therefore
commend to the DOJ Antitrust Division’s Anticompetitive Regulations Task Force these rules

for elimination so broadcast TV and radio stations can compete on more equal footing with

changes to the FCC’s local radio restrictions in the 1990s, resulted in greater programming diversity).
Indeed, it has been recognized since the 1950s that common, rather than separate, ownership of
radio stations would increase the variety of programming offered by local stations. See Peter Steiner,
Program Patterns and Preferences, and the Workability of Competition in Radio Broadcasting, 66 Q. J.
Econ. 194 (1952).
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the well-capitalized streaming and Big Tech digital platforms that dominate the media

marketplace.

May 23, 2025
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I. Introduction

The rapid growth of online content delivery has brought dramatic changes across the media
landscape, upending traditional business models and changing the way consumers access
information and entertainment of all kinds. Some of the most significant effects have been in
markets for advertising. In the United States, spending by local advertisers on online advertising
surpassed spending on local spot broadcast television in 2011, and the gap has widened.*

The rapid growth of online advertising has important implications for antitrust and competition
policy. As Assistant Attorney General (AAG) for Antitrust Makan Delrahim recently explained,
online advertising is now ubiquitous:

What began with basic search and display advertising grew to include online video
advertising, dynamic advertising, and localized digital advertising. Mobile devices
such as smartphones and tablets have provided additional channels to influence
consumers through advertising... At the intersection of linear television and digital
advertising, it is no surprise that connected TVs exist in nearly forty percent of
homes across America today.?

In 2019, with these changes in mind, the Antitrust Division (Division) of the Department of Justice
(DOJ) launched an inquiry into whether advertising on local television stations is a relevant market
for competition purposes (as the Division had found in prior investigations); or, instead, whether
online and other alternatives are now sufficiently competitive to be considered part of the same
market as local broadcast television going forward.®> As AAG Delrahim explained, “we must
understand if advertisers view advertising on digital media as a substitute to television or as a
useful complement.”

1 SNL Kagan, “Advertising Forecasts: 2015 Edition” (2015). SNL Kagan data covering the period from 2006 to
2015 show that the “Digital” sector first eclipsed the broadcast “Spot TV” sector in total annual local advertising
revenue in 2011, with the former accruing $12.9 billion in revenue and the latter $11.3 billion. See, also, Derek Baine,
“Rapidly Changing Video World Impacts Advertising Market,” S&P Global Intelligence (February 19, 2020). This
report shows more recent S&P Global data from 2010 to 2019 and forecasted data from 2020 to 2029 and documents
the widening gap between spending by local advertisers on online advertising and traditional media. In 2019, the
“Digital” sector accounted for $53.7 billion in local advertising revenue, while the “Spot TV” sector accounted for
$12.3 billion. By 2029, S&P Global forecasts this gap to grow to over $100 billion with the former accounting for
$116.1 billion and the latter $14.1 billion.

2 Makan Delrahim, Competition in Television and Digital Advertising: Opening Remarks (May 2, 2019) at 4
(available at https://www.justice.gov/atr/page/file/1202076/download) (hereafter Delrahim Opening Remarks). The
percent of U.S. households with connected TVs may actually be higher. Leichtman Research Group recently found
that 80 percent of U.S. households have at least one Internet-connected TV device. See “80% of U.S. TV Households
Have at Least one Connected TV Device,” Leichtman Research Group (June 5, 2020) (available at
https://www.leichtmanresearch.com/80-of-u-s-tv-households-have-at-least-one-connected-tv-device/).

3 U.S. Department of Justice, “Department of Justice to Hold Workshop on Competition in Television and Digital
Advertising” (April 11, 2019) (available at https://www.justice.gov/opa/pr/department-justice-hold-workshop-
competition-television-and-digital-advertising).

4 Delrahim Opening Remarks at 6. Our study focuses on the potential for substitution by local advertisers between
advertising on digital media and advertising on broadcast television and is motived by the Division’s focus on this
potential substitution in its recent inquiry. It does not bear directly on the extent of substitution between broadcast
television advertising and other forms of advertising, including specifically local advertising on cable TV.




This study presents new empirical evidence on these issues. As we explain, there is substantial
contextual evidence that digital advertising delivered over both fixed and mobile broadband
networks constitutes a direct substitute for local broadcast advertising, adding to existing
competition from cable TV (which competes directly with broadcast for local advertising dollars)
and other media. To assess empirically the growing impact of online advertising, we estimate
several models of local television advertising prices over a ten-year period from 2009 through
2018, using quarterly data from approximately 200 designated market areas (DMAS).°

Our estimates suggest that while there was a small but statistically significant positive relationship
between market concentration (as measured by both the Herfindahl-Hirschman Index (HHI) and
the number of firms operating in each market) and broadcast television advertising prices at the
beginning of the sample period, this relationship disappeared by the end of the period. Further, our
results indicate that the dissipation of the price-concentration relationship is directly tied to the
growth of digital media. Specifically:

e We estimate the relationship between the DMA-level HHI for local television broadcasters and
local TV advertising prices per one thousand impressions (“cost per mille” or “CPM”) for three
time periods (2009-2011, 2012-2015 and 2016-2018). For the early period, we find a small but
statistically significant positive relationship, such that a 100-point increase in HHI is estimated
to increase prices by 0.7 percent. However, the magnitude of the relationship declines in the
middle period with the increase in price no longer statistically significant and ultimately
reverses in the later period with the change in price now negative, but still not statistically
significant.

e We model the impact of online advertising using DMA-level data on Facebook adoption.
Specifically, we use an interaction variable to assess how varying levels of Facebook adoption
(both over time and across DMASs) affect the relationship between concentration (again
measured by HHI) and prices. The coefficient on the interaction term is statistically significant
and negative, indicating that the relationship between concentration and prices dissipates as
Facebook adoption increases. At current levels of adoption, our estimates indicate there is no
statistically significant relationship between local broadcast TV HHI and ad prices, even in
DMAs in which Facebook adoption is lowest.

e Our results are robust across a variety of different specifications. For example, we estimate our
three-period model using the number of firms in each market as the measure of concentration
instead of HHI, and again find a small but statistically significant positive relationship in the
early period that disappears in the middle and later periods. Similarly, we model the effects of
online advertising using YouTube adoption rather than Facebook adoption and find results
very similar to those from our Facebook model.

5> The DOJ traditionally defines local television advertising geographic markets in terms of DMAs. See, e.g., U.S.
v. Nexstar and Tribune, Complaint, Case No. 1:19-cv-2295 (D.C. Circ. 2019) at 25 (hereafter Nexstar and Tribune
Complaint).



Overall, our results provide strong support for the proposition that advertisers now view
advertising on digital platforms as a substitute for local television advertising, and that the growth
in the availability of local advertising on digital platforms now disciplines pricing by local
broadcasters and inhibits their ability to raise prices in the wake of consolidation or increases in
market concentration. Put differently, the disappearance of the historical relationship between
price and concentration where concentration is based solely on television broadcasting shares,
means that the cumulation of competitive alternatives, now including digital, prevents television
broadcasters from increasing advertising prices, even in cases where competition from other local
television broadcasters appears to decrease. Specifically, our findings suggest that the increased
availability on digital platforms of local, targeted advertising opportunities that compete directly
with local broadcast television is changing the price-concentration relationship that has long been
presumed to be the appropriate framework for antitrust and competition policy analyses in this
industry.

Empirical evidence that the growth and evolution of digital media has changed the price-
concentration relationship has three important implications for antitrust and competition policy in
the television industry.

First, our findings show it would be appropriate for the Division to start its competitive analyses
with the presumption that there is a relevant market that includes local broadcast television
advertising as well as advertising on digital platforms and other competitive alternatives.®

Second, such an approach will give the Division the foundation to conduct a competitive analysis
consistent with the way advertisers choose among competing advertising platforms. By gaining a
broader understanding of the advantages and disadvantages of digital advertising, which may vary
from market to market, the Division will be in a much better position to understand the market-
specific circumstances that will determine the likely competitive impact of a proposed broadcast
television merger.

Third, in a dynamic market that has seen rapid growth in digital advertising, the Division should
recognize that relying on structural measures of market share and concentration based on local
broadcast television revenues alone could lead the agency to infer the presence of market power
when there is none.

The remainder of this report is organized as follows. Section Il describes the local broadcast
television advertising marketplace, explains how the DOJ traditionally has viewed competition
and market definition and briefly reviews the existing literature. Section Il outlines the growth of
digital advertising with a specific focus on its potential impact on local broadcast television

& This paper does not prescribe a specific methodology for calculating shares under the broader market definition
we propose. Different methodologies could be appropriate depending on characteristics of the local marketplace
dynamics and how digital competitors compete in a given region. However, our findings show that assigning no weight
to digital competitors is inappropriate given the current marketplace dynamics in all regions. Put another way, our
findings robustly support the related conclusions that (1) the participants in the relevant product market include both
local broadcasters, digital advertisers and other competitive alternatives such as cable TV; and, (2) it is economically
unsound to define a putative advertising market comprised of local broadcasters alone.
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advertising. Section IV describes our econometric model of local broadcast television advertising
prices and details the results of our analysis. Section V presents a brief conclusion.

Il. The Role of Television in Local Advertising

The Division has long found that local television broadcasters compete primarily with each other
for local advertisers.” In this section, we briefly review the existing data and trends on the nature
of competition in local broadcast advertising. First, we describe the Division’s historical
conclusions regarding competition in this space and their approach to antitrust market definition.
Next, we discuss the implications of this view on the Division’s review of mergers between local
broadcasters. Finally, we review the empirical research that touches on the question of whether
local broadcast television advertising is a distinct relevant market.

A. The Traditional View

Local television broadcasters attract viewers by providing entertainment, news and other
programming® and collect revenues primarily by selling two types of “spot” advertising: local
spots and national spots.® Local spot advertising is purchased on a station-by-station basis covering
individual markets, typically by local businesses, such as car dealerships, retail stores and
restaurants, that want to reach viewers within a given broadcaster’s coverage area.!° It is usually
purchased directly from a station’s in-house sales staff.!! Other local spot time is purchased by
national advertisers, like automobile manufacturers and dealer groups, telecommunications
companies, fast food franchisers and national retailers, to reach a particular regional or local
audience. National spots are advertising slots purchased by national advertisers on multiple
stations in different geographies simultaneously, usually through national sales representatives.*?
Spot advertising is distinct from network and syndicated television advertising, both of which are
sold on a nationwide basis and aired in every market where the network or syndicated program

7U.S. v. Raycom Media, Inc., Complaint, Case 1:08-cv-01510 (D.C. Cir. 2008) at 3-5; U.S. v. Gannett Co., Inc.,
Belo Corp. and Sander Media LLC, Competitive Impact Statement, Case 1:13-cv-01984 (D.C. Cir. 2013) at 5
(hereafter Gannett and Belo CI Statement); U.S. Department of Justice, In the Matter of 2010 Quadrennial Regulatory
Review, Ex Parte Submission of the U.S. Department of Justice, Federal Communications Commission, MB Docket
No. 09-182 (February 20, 2013) at 5.

8 U.S. v. Gannett Co., Inc., Belo Corp. and Sander Media LLC, Complaint, Case 1:13-cv-01984 (D.C. Cir. 2013)
at 14 (hereafter Gannett and Belo Complaint) (“Broadcast television stations attract viewers through their
programming, which is delivered for free over the air or retransmitted to viewers, mainly through wired cable or other
terrestrial television systems and through satellite television systems.”).

% Television stations earn about two thirds (69 percent) of their revenues from selling advertising during their
programs, with the remainder coming from retransmission consent (23 percent) and online revenues (seven percent).
See Federal Communications Commission, In the Matter of Annual Assessment of the Status of Competition in the
Market for the Delivery of Video Programming, 18" Report, MB Docket No. 16-247 (January 17, 2017) at 11121, 103
(hereafter FCC 18" Video Competition Report).

10 FCC 18™ Video Competition Report at 1121, 103, n. 326.

11 FCC 18™ Video Competition Report at §121.

12 FCC 18™ Video Competition Report at 11103-104, n. 326.



airs.!®> Revenues from network and syndicated advertising are earned by networks or program
syndicators, not local television stations.'*

Even before the recent growth of digital advertising, television broadcasting accounted for only a
modest share of local advertising revenues. As shown in Figure 1, broadcast TV accounted for just
16 percent of local ad revenues in 2010, compared with 46 percent for print and outdoor (i.e.,
billboard) advertising, 16 percent for radio and 15 percent for digital. Cable spot advertising —
which consists of local ads sold by cable systems and other multichannel video program
distributors (MVPDs) and inserted into cable programming on networks like CNN and ESPN —
accounted for seven percent.

FIGURE 1:
SHARE OF TOTAL LOCAL ADVERTISING REVENUE BY OUTLET (2010)
Newspapers/Yellow Digital
Pages/Outdoor 15.0%
46.2%
Spot TV
15.9%
Radio
16.0%
Cable/RSN/Telco
6.8%

Source: S&P Global Market Intelligence, “US Advertising Revenue by Sector 2007-2016" (2017).

Despite broadcast TV’s relatively low share of overall ad revenues, the Division has consistently
found that, for at least some advertisers and some types of advertising, '’ these other platforms are

3 Nexstar and Tribune Complaint at 933.

¥ FCC 18™ Video Competition Report at J103.

5 The Division has argued that local broadcasters are able to engage in price discrimination, charging
supracompetitive prices to advertisers with inelastic demand for television’s purportedly unique characteristics. Thus,
in the Division’s traditional view, even if digital platforms and other alternatives represent a reasonable substitute for
some buyers, those alternatives are not sufficient to prevent the exercise of market power against others. U.S. v.
Nexstar and Media General, Complaint, Case No. 1:16-cv-01772-JBD (D.C. Circ. 2016) at 21.
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not “effective substitutes for broadcast television spot advertising.”® Indeed, the Division’s
explanation for that conclusion has not changed very much over time. In its eight challenges to
local broadcast television mergers between 2009 and 2019, the Division made similar arguments
using very similar language, arguing, for example, that “the local video advertising of [online video
distributors, e.g., Hulu] lacks the reach of broadcast television spot advertising” and that “[n]on-
video internet advertising (e.g., website banner advertising) lacks the important combination of
sight, sound, and motion that gives television its impact.”” The Division’s 2019 complaint
challenging the combination of Nexstar and Tribune expanded somewhat on its earlier
explanations, highlighting three specific characteristics which it says differentiate broadcast TV
from digital advertising:

(1) Ad quality: Digital ads often lack “the combination of sight, sound and motion that
makes television spot advertising particularly impactful and memorable and therefore
effective for advertisers;”*®

(2) Reach: Broadcast television ads reach a “different audience” than digital advertisements;
specifically, broadcast television spots are used “to reach a large percentage of households
in a DMA,” while digital advertisements are targeted either “very broadly, such as
nationwide or regional, or to a smaller geographic target, such as a city or a zip code, or to
narrow demographic subsets of a population;”*® and,

(3) Inventory: Digital platforms’ “inventory of ad-supported, high quality, long-form video”
is “limited” in comparison to advertising opportunities on broadcast TV.2°

The Division also acknowledged in the Nexstar and Tribune complaint that “technological changes
may make other categories of advertising closer substitutes for advertising on broadcast television in
the future.”?* As we explain in Section 111, there are good reasons to believe that the developments
described by the Division in the Nexstar and Tribune complaint are already well underway.

B. Implications of a Narrow Market Definition

It is widely recognized that mergers can create welfare-enhancing efficiencies but also result in
the creation of market power and thus harm competition. A primary objective of antitrust policy

16 Nexstar and Tribune Complaint at 146-47 (noting that “[a]dvertisers likely would not respond to a small but
significant non-transitory increase in the price of broadcast television spot advertising by switching to other forms of
advertising — such as cable, digital, print, radio or billboard advertising — in sufficiently large numbers to make the
price increase unprofitable.”); Gannett and Belo Complaint at 115 (“For a significant number of advertisers, broadcast
television spot advertising, because of its unique combination of attributes, is an advertising medium for which there
is no close substitute.”).

17 See, e.g., U.S. v. Gray Television, Inc. and Schurz Communications, Inc., Complaint, Case No. 1:15-cv-02232-
RC (D.C. Circ. 2015) at 121. In U.S. v. Gray Television, Inc. and Raycom Media, Inc., Complaint, Case No. 1:18-cv-
2951 (D.C. Circ. 2018) at 1141-42, the Division also argued that digital ads differ from TV ads because they are
susceptible to being “skipped, minimized, or blocked” and are used to generate an immediate response (while TV is
used for brand awareness). Although our study does not focus on the potential substitution between broadcast TV and
cable TV ads, both broadcast TV and cable TV ads are indistinguishable based on this factor.

18 Nexstar and Tribune Complaint at 143.

19 Nexstar and Tribune Complaint at 144.

20 Nexstar and Tribune Complaint at 145.

21 Nexstar and Tribune Complaint at 138. In addition to digital, the Division also noted that technological
advancements may be making cable TV ads more substitutable for broadcast TV ads.
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is to distinguish between beneficial mergers and harmful ones, sometimes referred to as
minimizing the sum of Type I error (failing to approve a beneficial merger) and Type Il error
(failing to block a harmful one).?? Use of an overly narrow market definition is likely to generate
Type | errors by overstating the increase in market concentration and market power created by a
merger, thus depriving consumers of the welfare-enhancing benefits of merger efficiencies.??

While the ultimate objective of merger analysis is to assess competitive effects, market definition
has been and remains an important component of the analytical process in assessing those effects.?*
As the DOJ/FTC Horizontal Merger Guidelines (Merger Guidelines) explain, market definition
involves identifying available demand-side substitutes for the product or service at issue:

Market definition focuses solely on demand substitution factors, i.e., on customers’
ability and willingness to substitute away from one product to another in response
to a price increase or a corresponding non-price change such as a reduction in
product quality or service.?

To determine whether a group of candidate products constitutes a relevant product market, the
Merger Guidelines invoke the “Hypothetical Monopolist Test” (also referred to as the “SSNIP
Test”).?6 The test examines whether a hypothetical monopolist over all products in a candidate
product market could profitably raise prices by a small amount?” —i.e., whether it could profitably
impose a small but significant and non-transitory increase in price, or SSNIP.? If, in the candidate
market, a SSNIP imposed by a hypothetical monopolist would lead consumers to substitute to
other products in such numbers as to render the price increase unprofitable, additional products are
added to the proposed market until such a price increase would be profitable. Determining the
universe of reasonable substitutes is thus the essence of proper market definition.

Proper market definition is essential for accurately calculating measures of concentration, such as
the HHI.?° Defining the market too broadly would understate actual market shares and other
measures of concentration, and thus obscure the potential for post-merger price increases and/or
reductions in output or quality. Defining the market too narrowly, on the other hand, would result

22 Seg, e.g., Alan Devlin and Michael Jacobs, “Antitrust Error,” William and Mary Law Review 52:1 (2010) 75-
132 at 106 (“Within the context of mergers, a Type | error occurs when an acquisition that would not create a
substantial lessening of competition is prohibited. Conversely, a Type Il error arises when an anticompetitive merger
is approved.”)

2 Type | errors, or false positives, can eliminate “win-win situation[s]” that “occur when the merger enhances
efficiency through, for example, lower cost, better products, and innovation.” W. Kip Viscusi, Joseph Harrington and
David Sappington, Economics of Regulation and Antitrust (The MIT Press, 2018) at 218.

24 U.S. Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines (August 19, 2010)
at 7 (hereafter Merger Guidelines) (“In any merger enforcement action, the Agencies will normally identify one or
more relevant markets in which the merger may substantially lessen competition.”).

%5 Merger Guidelines at 7.

% Merger Guidelines at 8-10.

27 |bid.

28 Merger Guidelines at 10 (“The Agencies most often use a SSNIP of five percent of the price paid by customers
for the products or services to which the merging firms contribute value.”).

2% Merger Guidelines at 7 (“...market definition allows the Agencies to identify market participants and measure
market shares and market concentration.”).
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in overstating market shares and measures of concentration, which may overstate the potential for
anticompetitive effects.

In the case of local broadcast TV advertising, a narrow market definition leads directly to the
conclusion that most markets are highly concentrated and thus presumptively prone to the exercise
of market power.*® Indeed, from 2009 to 2018, the median number of firms in local television
markets (defined as DMASs) was five, and the median level of concentration (measured by HHI)
was 2,930, well above the Division’s threshold for a “highly concentrated” market.3! It is hardly
surprising, then, that DOJ has repeatedly challenged proposed mergers involving local television
broadcasters on the grounds that they would result in unacceptably high levels of market
concentration. As shown in Table 1, since 2013, the Division has obtained divestitures of local
stations in eight transactions.®2

In these transactions, the Division consistently alleged that the sale of broadcast television spot
advertising constitutes a relevant product market that specifically excludes advertising on digital
platforms. Based on this market definition, the Division has used the same share-based evidence
to support its arguments that the proposed mergers would lead to competitive harm. In all eight
transactions challenged between 2009 and 2019, the Division has calculated, using DMA-level
markets limited to broadcast television spot advertising, HHI increases of at least 200 points and
a post-merger HHI in excess of 2,500. Based on these calculations, the Division has argued that
the mergers “are presumed to be likely to enhance market power.”®* Thus, the Division’s narrow
market definition for local TV broadcast advertising has been and remains a crucial driver of its
enforcement decisions, leading directly to divestitures.

30 The Merger Guidelines define a “highly concentrated” market as one with a post-transaction HHI of 2,500 or
higher. In such markets, an HHI increase of more than 100 points is presumed to “raise significant competitive
concerns” while an increase of more than 200 points is “presumed to be likely to enhance market power.” Merger
Guidelines at 19; Nexstar Tribune Complaint at 127 (“The more concentrated a market would be as a result of a
proposed merger, the more likely it is that the proposed merger would substantially lessen competition.”).

31 BIA Kelsey, Media Access Pro Database.

32 See Gannett and Belo CI Statement at 5; U.S. v. Gray Television, Inc. and Raycom Media, Inc., Competitive
Impact Statement, Case 1:18-cv-02951 (D.C. Circ. 2018) at 8; Gannett and Belo Complaint at 114. The FCC has also
restricted local television mergers, though on somewhat different grounds. See Federal Communications Commission,
In the Matter of the Applications of Tribune and Nexstar, Memorandum Opinion and Order, MB Docket No. 19-30
(September 16, 2019).

33 These alleged relevant markets also include other potential substitutes, including cable TV.

3 See, e.g., U.S. v. Media General, Inc. and Lin Media LLC, Complaint, Case No. 1:14-cv-01823 (D.C. Circ.
2014) at 120.
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TABLE 1:

CONSENT DECREES IN ANTITRUST DIVISION REVIEWS OF BROADCAST TV MERGERS
(2009-2019)

Gannett/Belo

Transaction Anno;z::ment Conll)};lteetlon Description Divestiture(s)
Nexstar acquired 19
April 24, January 01, |stations from CCA in . .
Nexstar/CCA 2013 2015 ten markets for $270 WEVV-TV in Evansville, IN
million.
Gannett acquired 21
June 13, December 23, |stations from Belo in

KMOV-TV in St. Louis, IL-MO

billion.

2013 2013 16 markets for $1.5
billion.
Sinclair acquired nine
sinclair/Allbritton July 29, July 31, izlilttl)?i:fofrzoinmseven WHTM-TV in Harrisburg-Lancaster-Lebanon-
2013 2014 York, PA
markets for $963
million.
Media General WVTM-TV in Birmingham, AL; WJCL and
March 21 December 19 acquired 47 stations  |WTGS in Savannah, GA; WALA-TV in
Media General/LIN 2014 ' 2014 "|from LIN in 24 Mobile, AL-Pensacola, FL; WJAR in
markets for $1.5 Providence, RI; WLUK-TV and WCWF in
billion. Green Bay, WI
Gray acquired Schurz
Gray/Schurz September 14, | February 16, [(14 stations in seven |WSBT-TV in South Bend, IN and KAKE-TV
2015 2016 markets) for $440 in Wichita, KS
million.
WBAY-TV in Green Bay, WI; WSLS-TV in
_ September 28 January 17 Negstar acquired 7_3 Roanoke, VA; KADN-TV _and KLAF-LD in
Nexstar/Media General 2015 ' 2017 " |stations from Media [Lafayette, LA; WTHI-TV in Terre Haute, IN;
General in 49 markets. |[WFFT-TV in Ft. Wayne, IN and KWQC-TV
in Davenport-Rock Island-Moline, 1A-IL
WTNZ in Knoxville, TN; WTOL in Toledo,
Gray acquired OH; KXXV.and KRHD-CD in Waco, T).(;
June 25 January 02, |Raycom (70 stations WTXL-TV in Tallahassee, FL-Thomasz_Ie,
Gray/Raycom 2018 ' 2019 ' in 44 markets) for $3.6 GA; WFXG in Augugta, GA; KW_ES-TV in
billion. Odessa, TX; WPGX in Panama City, FL_;
WSWG in Albany, GA and WDFX-TV in
Dothan, AL
KCWI-TV and WOI-DT in Des Moines, IA;
KFSM-TV in Ft. Smith, AR; KSTU in Salt
Lake City, UT; WATN-TV in Memphis, TN;
WCCT-TV and WTIC-TV in Hartford-New
Nexstar acquired Ci‘ve\?\}éL; 1\{\</GN'(I; {a/\r;l(il\lév\: I;s i_n Norfolk,
Nexstar/Tribune December 03, | September 19, | Tribune (44 stations in/, ;oo e INé'lr\]NLMT in Men:?)his :
2018 2019 33 markets) for $6.4 o B

WNEP-TV in Wilkes Barre-Scranton, PA;
WPMT in Harrisburg-Lancaster-Lebanon-
York, PA; WQAD-TV in Davenport, |A;
WTVR-TV in Richmond, VA; WXMI in
Grand Rapids, Ml and WZDX in Huntsville,
AL

Sources: S&P Global Market Intelligence, TV Transaction History by Market (2020); U.S. Department of Justice, “Antitrust
Case Filings™ (available at https://www.justice.gov/atr/antitrust-case-filings).




C. Previous Research on Whether Local Broadcast Television Advertising
Constitutes a Distinct Relevant Market

Previous empirical analyses of local broadcast television advertising markets raise significant
questions about whether local broadcast television advertising constitutes a distinct product market.
This section briefly reviews the most relevant literature.

First, in a 2000 paper, Ekelund, Ford and Jackson utilized data from 101 DMAs to estimate the
own-price elasticity of market demand for local broadcast television advertising.®® Their findings
indicated that local television advertising did not satisfy the Merger Guidelines’ SSNIP test —i.e.,
they found that a hypothetical television advertising monopolist could not profitably sustain a five
percent price increase.®® At about the same time, a 2001 dissertation by Rainey utilized panel data
from 160 DMAs from 1993 to 1998 to examine the effects of mergers between local broadcasters
and found that “most mergers do not lead to significant increases in the price of advertising,”®’ as
would be expected if local broadcast advertisers constituted a distinct product market.

More recently, two studies by Caves and Singer failed to find evidence of a relationship between
local television market structure and advertising prices. Their 2014 paper analyzed data on two
common measures of broadcast advertising prices (the cost per-thousand impressions and cost per-
point)®® for 210 local markets from 2004 to 2013 to assess the relationship between prices and
HHIs.*® Failing to find a statistically significant relationship, they concluded that their “results are
inconsistent with the DOJ’s position”“ that local broadcast television advertising is a distinct
relevant market, and “consistent with the position that local broadcasting prices are disciplined by
offerings from cable television and other non-broadcast media alternatives.”*

% Robert B. Ekelund, Jr., George S. Ford and John D. Jackson, “Are Local TV Markets Separate Markets?”
International Journal of the Economics of Business 7:1 (2000) 79-97 (hereafter Ekelund et al (2000)).

3 Ekelund et al (2000) at 92 (“Our study attempts to answer one important question — is local TV advertising a
separate and definable market for antitrust purposes? Utilizing an operational test based on the Merger Guidelines
criterion and controlling for important factors, we find that substantial substitutability within that market is present.
Our results support assertions that TV markets do not appear to be a separate interest for antitrust[.]”).

37 Mark C. Rainey, The Effects of Mergers in Broadcast Television, MIT Doctoral Dissertation (2001) 1-97 at 59-
60.

3 FCC 18" Video Competition Report at 1105 (“Local advertisers typically use the cost per rating point (CPP)
measure to value advertising time, which represents how much it costs to buy one rating point, or one percent of the
population in an area being evaluated... Advertisers assess the relative expense and efficiency of delivering a message
via different media, e.g., a broadcast network compared with a group of broadcast television stations, on the basis of
cost per thousand households (CPM).”).

3 Kevin Caves and Hal Singer, In the Matter of 2014 Quadrennial Regulatory Review, Appendix A of the
Comments of the National Association of Broadcasters: Competition in Local Broadcast Television Advertising
Markets, Federal Communications Commission (August 4, 2014) (hereafter Caves and Singer (2014)).

40 Caves and Singer (2014) at 35.

41 Caves and Singer (2014) at 135. Caves and Singer (2014) also estimated models using two other measures of
market structure; (1) the presence of a “duopoly” (defined in broadcasting as ownership of two stations in the same
geographic market owned by the same firm); and (2) the presence of a joint sales or joint operating agreement (JSA
or SSA) between two stations. They found no statistically significant relationship between advertising prices and
duopoly and (depending on the specification) either no relationship or an inverse relationship between JSAs/SSAs and
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Caves and Singer’s 2016 paper analyzes slightly more recent data on quarterly broadcast
advertising prices for 210 local markets from 2006 to 2015 to assess whether prices are affected
by the number of independent television stations serving a given local market. This paper was an
analysis of whether the FCC’s “eight voices” rule could be justified by its effects on competition
in local advertising markets.*? Again, they estimated several different specifications and found
either no statistically significant relationship between prices and market concentration or, in some
specifications, an inverse relationship.*®

Lastly, a 2016 study by Stahl, published in the American Economic Review, analyzed data on over
1,200 U.S. broadcast stations (including market characteristics, ownership, viewership, revenue,
population coverage and network affiliation) from 1996 to 2007 to examine the effects of
deregulation-driven station consolidation on station profitability, programming quality and
prices.** Stahl’s results indicate that consolidation “led to huge increases in profitability for the
industry,”*® which she attributes primarily to merger-generated cost-savings (i.e., efficiencies)
from the consolidation of stations in the same local markets:

The biggest drivers of cost savings were consolidation within local markets... It is
noteworthy that within-market consolidation was such an important cost saver,
because the rule change that allowed for joint ownership within a market was
controversial. Critics worried that cost-cutting at jointly owned stations would hurt
programming quality. However, there is no evidence that this cost-cutting came at
the expense of viewers; | find that within-market mergers, if anything, boosted
viewership.4

While none of these studies supports the Division’s traditional view that local television
advertising constitutes a relevant market for antitrust purposes, the Division has not found this
evidence sufficient to overturn that presumption. As we explain in the following section, the rapid

prices. The FCC found that the Caves and Singer 2014 study was methodologically flawed. Federal Communications
Commission, In the Matter of 2014 Quadrennial Regulatory Review, Second Report and Order, MB Docket 14-50
(August 25, 2016) at 129 (noting that “[w]ith regard to the Singer/Caves [2014] study, we do not find the study relevant
or informative in this proceeding for multiple reasons.”).

42 Kevin Caves and Hal Singer, In the Matter of 2014 Quadrennial Regulatory Review, Attachment to National
Association of Broadcasters Notice of Ex Parte Communication: An Economic Analysis of the FCC’s Eight Voices
Rule, MB Docket No. 14-50 (July 19, 2016) (hereafter Caves and Singer (2016)).

43 Caves and Singer (2016) at 145. Caves and Singer (2016) interpreted the finding of an inverse relationship as
consistent with other research showing significant economies of scale and scope in broadcast television. See e.g.,
Jeffrey Eisenach and Kevin Caves, The Effects of Regulation on Economies of Scale and Scope in TV Broadcasting,
Navigant Economics (June 2011) (available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1894941).

44 Jessica Calfee Stahl, “Effects of Deregulation and Consolidation of the Broadcast Television Industry,”
American Economic Review 106:8 (2016) 2185-2218 at 2189-90 (hereafter Stahl (2016)) (“A third approach, which |
use to estimate viewership and revenue effects of consolidation, is to make use of exogenous regulatory changes that
prompt merger activity.”).

45 Stahl (2016) at 2186.

46 Stahl (2016) at 2187. Stahl further explains that she finds “modest increases in revenue per viewer for stations
that are jointly-owned with another station in the same local market,” which suggests that within-market mergers may
have allowed stations to exercise limited pricing power, though “not to an alarming degree.”
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growth and changing characteristics of digital media provide fresh evidence warranting a re-
examination.

lll. Implications of the Rapid Growth and Development of Digital Media
Platforms

In this section, we discuss recent growth in the quantity and variety of digital media available to
advertisers, including the expansion of video offerings from digital media platforms like
Google/YouTube and Facebook, as well as online video distributors (OVDs) like Netflix and
Amazon Prime Video and, especially, advertising-supported video on demand services (AVODs)
like Hulu, YouTube TV and Sling TV.#” As we explain, the evidence strongly suggests that, today,
these platforms compete directly with broadcast television for local advertising revenues, as there
are fewer customers who cannot access broadcast television’s purported unique characteristics
through digital media.

A. Broadcast Television’s Audience Share has been Declining

While local broadcast television remains an important component of the modern media
marketplace, its share of the video viewership has been declining for many years, more recently in
conjunction with a decrease in traditional linear television viewership generally.*® As shown in
Figure 2, daily time spent viewing live and DVR/time-shifted TV (including cable as well as
broadcast) among all U.S. adults (18 years or older) decreased between 2015 and 2019 (from five
hours and seven minutes per day to four hours and 27 minutes per day), while time spent engaged
with online content (whether by computer, tablet or smartphone or other Internet connected device)
increased dramatically (from two hours and 18 minutes per day to four hours and 59 minutes per
day). Overall, linear television viewing (including both live and time-shifted) declined from 70
percent to 47 percent of television and digital media viewing time, while digital viewing time
increased from 31 percent to 53 percent.*

47 Online video distributors (commonly referred to as “streaming video services”) are defined by the FCC as
entities that distribute video programming by means of the Internet. FCC 18" Video Competition Report at 11, n. 4
(stating that the FCC “define[s an] OVD as “an entity that distributes video programming (1) by means of the Internet
or other Internet Protocol (IP)-based transmission path; (2) not as a component of an MVPD subscription or other
managed video service; and (3) not solely to customers of a broadband Internet access service owned or operated by
the entity or its affiliates.’”).

48 pwC, Internet Advertising Revenue Report: 2019 First Six Months Results (October 2019) at 8 (hereafter PwC
Advertising Report) (available at https://www.iab.com/insights/internet-advertising-revenue-2019-half-year/) (“From
the launch of broadcast TV over 90 years ago to the growth of cable in the 1980’s and satellite TV in the 1990’s, to
the migration from linear to internet-based digital video, the complexity of the video ecosystem continues to evolve
with virtual MVPDs, streaming and social video platforms, and free and ad-supported streaming services.”).

49 Nielsen, The Nielsen Total Audience Report Q1 2017 (2017) at 13 (hereafter Nielsen Audience Report 2017)
(available at http://3xyemyllet2g2jegOpea76v1.wpengine netdna-cdn.com/wp-content/uploads/NLSN.pdf); All
Access, “Nielsen's ‘“Total Audience Report’ for Q1 2019 Has Solid News for Radio” (July 1, 2019) (hereafter All
Access Nielsen Audience Report 2019) (available at https://www.allaccess.com/net-
news/archive/story/187552/nielsen-s-total-audience-report-for-q1-2019-has-so). The following Nielsen categories are
omitted from the calculation of total time spent engaged with digital: AM/FM Radio, DVD/Blu-Ray Device and Game
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FIGURE 2:
AVERAGE TIME ENGAGED WITH TELEVISION AND DIGITAL MEDIA CONTENT
PER ADULT PER DAY (HOURS:MINUTES)
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Sources: Nielsen Audience Report 2017; All Access Nielsen Audience Report 2019. Note: Time spent on
viewing television is calculated by summing the Live TV and DVR/Time-shifted TV Nielsen categories, and time
spent on digital is calculated by summing the following Nielsen categories: Multimedia Device, Internet
Connected Device, Internet on a PC, App/Web on a Smartphone and App/Web on a Tablet.

Further, an increasing proportion of viewers now rely on digital media for content like scripted
series and local news, which previously were the domain of local television stations.* For example,
a 2019 study by the Pew Research Center found that nearly as many Americans prefer to get their
local news online as from television,® that 68 percent of Americans get at least a portion of their

Console. Academic research suggests that computers and smartphones are in fact direct substitutes for real-time
television viewing. See Shinjae Jang and Minsoo Park, “Do New Media Substitute for Old Media? A Panel Analysis
of Daily Media Use,” Journal of Media Economics 29:2 (2016) 73-91.

50 Jason Lynch, “As Linear Ratings Continue to Slide, Buyers Say Those Viewers Will ‘Never’ Return,” Adweek
(September 27, 2019) (available at https://www.adweek.com/tv-video/as-linear-ratings-continue-to-slide-buyers-say-
those-viewers-will-never-return-to-tv/) (“But the reality is that linear ratings will continue to plummet this season, as
viewing habits continue to rapidly change as a result of cord-cutting and a glut of current and new streaming services.
Last season, three out of five broadcasters saw double-digit declines in 18-49 ratings versus the previous season...
Over the past decade, 18-49 ratings have plummeted between 43% and 59% across the big four broadcast networks.”);
FX Research, U.S. Department of Justice Public Workshop on Competition in Television and Digital Advertising,
Attachment D to Comments of the National Association of Broadcasters, U.S. Department of Justice (June 17, 2019)
(showing that broadcast television accounted for over 74 percent of scripted series in 2002, but as of 2018, broadcast’s
share of scripted series had fallen to less than 30 percent); U.S. Department of Justice, “Competition in Television and
Digital Advertising: Transcript of the Proceedings at the Public Workshop” (May 2-3, 2019) at 82 (hereafter DOJ
Workshop Transcript) (“With the rise of 4G and unlimited data plans, every screen is a TV. To my nineteen-year-old
son, a mobile phone like this is his TV. His viewing of over-the-air television stations in the past year can be counted
in minutes, not hours. But like much of his generation, his viewing of long- and short-form video programming on his
mobile device can be counted in weeks. True.”).

51 pew Research Center, “Nearly as Many Americans Prefer to Get Their Local News Online as Prefer the TV
Set” (March 26, 2019) (available at https://www.journalism.org/2019/03/26/nearly-as-many-americans-prefer-to-get-
their-local-news-online-as-prefer-the-tv-set).
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news from social media,® and that 43 percent rely on Facebook for news content.>® The same
study noted that YouTube, which concentrates only on video, is also relied upon as a news source
by 21 percent of Americans.>* To the extent that local advertisers advertise on broadcast television
in order to reach viewers of the type of programming that appears on broadcast television, such
viewers are now reachable through digital media. This means that local broadcasters would be
less likely to be able to charge supracompetitive prices to advertisers wanting to access these
viewers.

This erosion in traditional television viewership has coincided with the explosion of digital media
platforms. By 2018, broadcasters were competing for viewers’ attention not only with Google,
YouTube, Facebook and Twitter (and the online video content they offer),* but also with over 200
distinct streaming video services that offer linear-streaming programming, video-on-demand or
both.>® Much of the content viewed via digital platforms is literally the same as what was once on
broadcast: A Nielsen survey found that “[t]he top things [streaming consumers] watched were
existing shows they used to watch on broadcast media...”*’ Furthermore, digital media platforms
also offer the same type of original content once only found on local broadcast and cable television.
For example, FX Network’s 2018 annual survey on the state of scripted television programs found
that online services accounted for 32 percent of all scripted original television series.®

52 Elisa Shearer and Katerina Matsa, “News Use Across Social Media Platforms 2018,” Pew Research Center
(September 10, 2018) (available at https://www.journalism.org/2018/09/10/news-use-across-social-media-platforms-

2018).

53 Ibid.

4 Ibid.

55 Sapna Maheshwari and John Koblin, “Why Traditional TV Is in Trouble,” The New York Times (May 13, 2018)
(hereafter NYT Traditional TV in Trouble) (available at

https://www.nytimes.com/2018/05/13/business/media/television-advertising html).

% Toni Fitzgerald, “How Many Streaming Video Services Does the Average Person Subscribe To?” Forbes
(March 29, 2019) (available at https://www.forbes.com/sites/tonifitzgerald/2019/03/29/how-many-streaming-video-
services-does-the-average-person-subscribe-to/#5f6dae156301); National Association of Broadcasters, U.S.
Department of Justice Public Workshop on Competition in Television and Digital Advertising, Comments of the
National Association of Broadcasters, U.S. Department of Justice (June 17, 2019) at 4 (hereafter NAB Workshop
Comments) (citing Chris O’Dell, “Over 200 OTT Services Now Available in U.S. Market Alone,” Parks Associates
(August 13, 2018)); FCC 18™ Video Competition Report at 173 (“Advances in technology continue to provide both
benefits and challenges for broadcast television stations. Industry participants note that video delivery options and
programming alternatives such as MVVPDs, OVDs, mobile devices, DVRs, and home video entertainment systems
continue to fractionalize television viewing and audiences, expand the number of outlets for advertisers, and impact
competition for the acquisition of programming.”).

57 Jon Lafayette, “Traditional TV Still Sinking in Stream of Digital Video,” Broadcasting and Cable (March 19,
2019) (available at https://www.broadcastingcable.com/news/traditional-tv-still-sinking-in-stream-of-digital-video).

%8 Lesley Goldberg, “Peak TV Update: Scripted Originals Hit Yet Another High in 2018,” The Hollywood
Reporter (December 13, 2019) (available at https://www hollywoodreporter.com/live-feed/peak-tv-update-scripted-
originals-hit-high-2018-1169047).

14



The evidence also demonstrates that these digital outlets are reaching a significant proportion of
viewers both nationally and locally. For example, as shown in Figure 3, Facebook’s median
adoption rate (as measured by the number of adults 18 years or older in a given DMA who reported
having used Facebook within the past 30 days) across the U.S. increased from just over eight
percent in 2009 to approximately 63 percent in 2018. Even in DMAs with the lowest adoption
rates, more than 54 percent of adults used Facebook at least once monthly in 2018.

FIGURE 3:
DMA-LEVEL FACEBOOK ADOPTION RATES (2009-2018)
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Source: MRI-Simmons data.

As shown in Figure 4, YouTube’s adoption rates show a similar steady increase, rising from a
median adoption rate of 18.5 percent in 2009 to almost 50 percent in 2018. Even in DMASs with
the lowest adoption rates, more than 30 percent of adults use YouTube at least once monthly.
YouTube has made its broad reach a centerpiece of its pitch to advertisers, noting that, in 2019,
viewers watched over 200 million hours of video content on YouTube on TV sets per day.>® Thus,
advertisers reaching consumers through online video content are not limited to viewers watching
programming on computers and handheld devices. Increasingly, these viewers can be reached via

59 Sahil Patel, “The Next Front of the Streaming Wars Is the Battle for Ad-Supported Programming,” Digiday
(April 19, 2019) (hereafter Digiday Next Front of Streaming) (available at https://digiday.com/media/inside-race-
scramble-ad-supported-ott/). See, also, Todd Spangler, “YouTube Now Has 2 Billion Monthly Users, Who Watch 250
Million Hours  on TV  Screens Daily,”  Variety (May 3, 2019) (available at
https://variety.com/2019/digital/news/youtube-2-billion-users-tv-screen-watch-time-hours-1203204267/) (noting that
as at the start of 2019, 17.7 percent of 18- to 34-year-olds reported YouTube as the most watched platform on TV sets
compared to just 6.0 percent reporting broadcast television).
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online video content on the same TV sets once reserved solely for broadcast and cable
programming.

FIGURE 4:
DMA-LEVEL YOUTUBE ADOPTION RATES (2009-2018)
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Source: MRI-Simmons data.

Other AVODs like Hulu and Roku have gained traction with U.S. viewers.®® Hulu® — which
boasted over 93 million unique digital video viewers per month in the second quarter of 2019 —is

0 OVDs differentiate themselves in part through the specific video content they offer (that is, their libraries of
original and syndicated TV series and mavies) and in part through the extent to which they present viewers with
advertising. Subscription-based online video distributors (subscription video on demand, SVODs) feature ad-free
programming, while ad-supported online video distributors (ad-based video on demand, AVODSs) eschew subscription
fees and instead offer video content interspersed with varying amounts of pre, mid or post-content advertisements.
Some platforms, like Hulu, have adopted hybrid SVOD/AVOD business models, offering different subscription tiers
(with lower-priced plans exposing viewers to advertising more frequently than more expensive plans). See Seth Shafer,
“State of US Online Video: Ad-Supported Video,” S&P Global (November 7, 2019) (hereafter S&P State of Online
Video) (explaining that AVOD services “operate under the traditional free ad-supported video-on-demand” model,
“offering movies, TV series and short-form video content available to watch for free as long as users are willing to sit
through video ads[.]™).

61 Netflix and Amazon Prime are ad-free subscription (SVOD) services, while Hulu offers different subscription
options, several of which expose viewers to ads. Hulu Help Center, “Ads on Hulu” (November 14, 2019) (available
at https://help hulu.com/s/article/ads-on-hulu?language=en_US) (“Whether or not you run into ads on Hulu will
depend on which plan you subscribe to, and we offer different ones for you to choose from. Hulu and Hulu + Live TV
subscribers will see limited ads while streaming on-demand content included in the Hulu streaming library. Hulu (No
Ads) and Hulu (No Ads) + Live TV subscribers will be able to stream that same library of content without
interruption.”).
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the largest AVOD, with 70 percent of its viewers opting for its ad-supported service.®? Other major
AVODs include Roku’s Roku Channel (with 36.9 million active user accounts at the end of
2019),% Walmart’s Vudu (with over 25 million registered users ),% Tubi (with 20 million users
per month)® and Viacom’s Pluto TV (16 million active users),% in addition to Amazon’s IMDB
TV, Samsung TV Plus, Xumo, Twitch, Crackle, Facebook Watch, ET Live, Snapchat Discover
and sports-focused AVODs like CBS Sports HQ.®” By May 2020, 47 percent of U.S. consumers
reported using at least one ad-supported video streaming service.%®

In a recent Video Competition Report, the FCC acknowledged the vast reach of OVDs and other
digital platforms made possible by the variety of devices through which consumers can access
online video, including “via multiple Internet-enabled devices, including computers, smartphones,
tablets, gaming consoles, television sets, and other equipment.”®® The Leichtman Research Group
found in 2018 that 74 percent of U.S. television households had at least one TV set connected to
the internet via a smart TV or other device (e.g., Roku, Apple TV, Chromecast) and that devices
(e.g., smartphones, computers, iPads, tablets, or video-capable eReaders) that can be used for
watching video are ubiquitous, with 98 percent of all households having at least one and with an
average of about six per household.” More recently, in comparing the reach of various platforms,

62 Seth Shafer, “Hulu Viewing Soars Despite Intensifying OTT Competition,” S&P Global (September 25, 2019)
(“Hulu has seen its total U.S. unique monthly viewer total march steadily toward the 100 million mark in recent
quarters, with its average of 93.2 million monthly viewers in the second quarter of 2019 rising by 44.4% versus the
prior-year quarter.”); Todd Spangler, “Hulu Says 70% of Its 82 Million Viewers Are on Ad-Supported Plan,” Variety
(May 29, 2019) (available at https://variety.com/2019/digital/news/hulu-ad-supported-subscribers-70-percent-
1203227954/) (noting that as of mid-2019, 70 percent of Hulu viewers accessed content through an ad-supported
membership plan).

83 patience Haggin, “Roku Expects to Sustain Robust Revenue Growth,” The Wall Street Journal (February 13,
2020) (available at https://www.wsj.com/articles/roku-expects-to-sustain-robust-revenue-growth-11581645214)
(“Roku is the market leader among connected-TV devices in the U.S...just under one in three smart TVs sold in the
U.S. last year were Roku TVs. Roku reported 36.9 million active accounts at the end of the fourth quarter, a 36%
increase from the prior year.”).

8 Tim Peterson, “WTF is FAST?” Digiday (August 6, 2019) (hereafter Digiday WTF is Fast) (available at
https://digiday.com/media/wtf-is-fast/).

% Digiday WTF is Fast. In March 2020, Fox Corp. announced its intention to acquire Tubi for $490 million. See
Joe Flint, “Fox Corp. to Buy Streaming Service Tubi,” The Wall Street Journal (March 17, 2020) (available at
https://www.wsj.com/articles/fox-corp-to-buy-streaming-service-tubi-11584479530).

% Digiday WTF is Fast.

67 Lillian Rizzo, Joe Flint and Patience Haggin, “Fox, Comcast Pursue Takeovers of Ad-Supported Video
Services,” The Wall Street Journal (February 21, 2020) (available at https://www.wsj.com/articles/nbcuniversal-in-
talks-to-acquire-streaming-service-vudu-from-walmart-11582320612)  (noting that  “Entertainment  giants
increasingly look to give consumers free or low-cost alternatives to premium subscription streaming services... Fox
has expressed interest in acquiring Tubi... and Comcast’s NBCUniversal is in advanced talks to acquire Vudu from
retail giant Walmart. Vudu allows consumers to buy or rent movies or shows and in 2016, launched a free, ad-
supported service that includes thousands of movies and TV shows.”).

88 Kevin Westcott, et al, Digital Media Trends Survey 14" ed. (Deloitte, 2020).

89 FCC 18™ Video Competition Report at 1128.

70 L_eichtman Research Group, “74% of U.S. TV Households Have at Least One Connected TV Device” (June
8, 2018) (available at https://www.leichtmanresearch.com/74-of-u-s-tv-households-have-at-least-one-connected-tv-
device/); Leichtman Research Group, Research Notes 3Q 2018 (2018) at 1 (available at
https://www.leichtmanresearch.com/wp-content/uploads/2018/10/LRG-Research-Notes-3Q-2018.pdf) (citing its
Emerging Video Services XII study). As noted above, by 2020 the proportion of TV households with at least one
connected device had increased to 80%. See n. 2 infra.
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Nielsen reported that, in the third quarter of 2019, the weekly reach of apps/web on smartphones
exceeded the weekly reach of live+time-shifted television.”* Not surprisingly, industry analysts
have observed that as viewers’ video consumption has migrated toward video content streamed by
digital providers to Internet-connected TV screens and mobile devices, “advertisers are naturally
following.”"2

The widespread and growing adoption of ad-supported digital media in the U.S. is inconsistent
with the Division’s historical stance that broadcast television advertising is unique in its ability to
“to reach a large percentage of households in a DMA.”"® In fact, digital advertising likely will be
the only way to reach a large percentage of the population in a geographic area: TV viewing has
dropped by 20 percent from 2010 to 2017, and nearly half of the Millennial and Gen X generations
do not watch traditional television (whether broadcast or cable).’

B. Digital Advertising is Increasingly Comparable to Television Advertising

Modern technology allows AVODs and other digital platforms to deliver ads with interactive and
audience targeting features that meet or exceed the capabilities of broadcast television.”™ For
example, Hulu and other AVODs offer “instream” video ads which accompany a video content
stream and appear before (pre-roll), during (mid-roll) or after (post-roll) the video programming
of interest.’® Instream ads can last as little as 15 to 30 seconds or up to several minutes.”” YouTube
also offers advertisers the ability to purchase instream ad spots to accompany specific video
content.”® These digital ads embody the “combination of sight, sound and motion” that the
Division historically has alleged makes broadcast television advertising “impactful and memorable
and therefore effective” and different from digital ads.” That difference has eroded: ads shown on
YouTube are often the exact same ads that are shown on broadcast television, and advertisers even

" Nielsen, The Nielsen Total Audience Report: Special Streaming Wars Edition (February 2020) at 15
(estimating Q3 2019 Weekly Reach % of Users 18+ Among U.S. Population).

"2 Digiday Next Front of Streaming.

3 Nexstar and Tribune Complaint at 144.

" Luke Pensworth, “Why Digital Media is Killing TV Advertising,” Hubspot (July 22, 2019) (available at
https://blog hubspot.com/marketing/why-digital-media-is-killing-tv-advertising).

75 Peter Leitzinger, “Broadcasters Send Signals on IP Future with OTT, Next Gen TV at NAB Show,” S&P Global
Market Intelligence (October 23, 2019) (“Broadcasters have been eager to provide advertisers with impressions data,
the type of targeting provided by digital media.”).

6 See S&P State of Online Video; Ali Choukeir and Seth Shafter, “State of US OTT: April 2019,” S&P Global
(April 25, 2019) at 6 (hereafter S&P State of OTT).

T S&P State of OTT at 6. See also Google Ads Help, “About Video Ad Formats” (hereafter Google About Video
Ad Formats) (available at https://support.google.com/google-ads/answer/2375464) (“[s]kippable in-stream ads play
before [pre-roll], during [mid-roll] or after other videos [post-roll]. After 5 seconds, the viewer has the option to skip
the ad.” Non-skippable instream ads, by contrast, “are 15 seconds (or shorter) and play before, during or after other
videos. Viewers don’t have the option to skip the ads.”).

8 YouTube offers several different categories of “instream ads,” primarily including skippable instream ads, non-
skippable instream ads and masthead ads (which appear at the top of the YouTube homepage for up to 30 seconds, or
at the top of the YouTube app on mobile devices). Google About Video Ad Formats.

% Nexstar and Tribune Complaint at 143.
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have the option of only showing ads on YouTube when the viewer is watching YouTube on a
television set.®

Many digital platforms also offer “outstream” video ads, which “are not tied to a content video
stream and may be inserted directly into social media news feeds, pause screens or hardware
interfaces”8! (including “masthead” or “banner” ads, which appear to users at the top of the
YouTube homepage, or at the top of the YouTube mobile app). Facebook offers both instream and
outstream digital video advertising, with the latter often being utilized to place ads on individual
Facebook users’ “news feeds.”8? These ads again offer the same combination of sight, sound and
motion the Division previously found to be a distinguishing characteristic of broadcast television &
Because local advertisers are able to access video ads of similar ad quality to those on broadcast
television, it is unlikely that local broadcasters can price discriminate, charging higher prices to
advertisers who demand video ads. These ads are now readily available on digital platforms, not
to mention cable television.

In addition to instream and outstream video advertising on YouTube, YouTube’s parent company,
Alphabet Inc., sells advertising related to users’ search queries on both YouTube and the Google
search engine.®* As Google explains to advertisers, search-based digital advertising “display[s]
your ads when people search for products or services like yours. Your ads can appear on Google

80 Matt Binder, “YouTube Just Made TV Advertising More Affordable Than Ever,” Mashable (October 17, 2018)
(available at https://mashable.com/article/youtube-tv-advertising).

81 S&P State of OTT at 6; AdGrasp, “YouTube Outstream Ads Explained: Everything You Need to Know about
YouTube Outstream Ads” (May 20, 2018) (available at https://adgrasp.com/youtube-outstream-ads-explained/)
(“Outstream ads are not served on YouTube but on Google Video Partners outside YouTube. Outstream ads begin
playing without sound but any user can choose to turn sound on. Google argues that because outstream ads appear as
‘native content,” they capture the attention of the audience.”); eMarketer, “Understanding Out-Stream Video
Advertising,” (July 7, 2017) (available at https://www.emarketer.com/Article/Understanding-Out-Stream-Video-
Advertising/1016127) (Outstream video is defined as “a form of digital advertising in which video units are served in
nonvideo environments, including text articles, social media feeds and video games. The term “out-stream’ is meant
to distinguish these ads from formats that run within a video stream [instream ads], such as pre-roll, mid-roll and post-
roll.”).

82 Davey Alba, “Google and Facebook Still Reign Over Digital Advertising,” Wired (July 29, 2017) (hereafter
Wired Google and Facebook Reign Over Digital) (available at https://www.wired.com/story/google-facebook-online-
ad-kings/) (“For Facebook, the News Feed and video ads are the primary products[.]”); Leo Sun, “Facebook’s Video
Ad Revenue Could Top $10 Billion by 2020, USA Today (October 20, 2018) (available at
https://www.app.com/story/money/markets/2018/10/20/facebook-video-ad-revenue-social-instagram-
2020/38163937/) (In addition to placing ads on its core social network, Facebook also “sprinkles video ads” across
“Messenger, Instagram and the Audience Network, which feeds ads to its third-party apps and websites.”); S&P State
of Online Video (S&P Global notes that “the rising popularity of outstream video ad units popularized by social media
services such as Facebook, Instagram, Twitter, Snap and others” have caused advertisers to embrace the outstream
model[.]7).

8 The DOJ has acknowledged that “Digital video advertisements, on the other hand, do allow for a combination
of sight, sound, and motion, and on this basis are more comparable to broadcast television spot advertising than other
types of digital advertising[.]” Nexstar and Tribune Complaint at 143.

8 Wired Google and Facebook Reign Over Digital (“Whenever you search for anything on Google, meanwhile,
you’ll likely see an ad come up as the very first search result — that’s the ad Google sells to marketers and advertisers
[.17); S&P Global Market Intelligence, “US Digital Ad Revenues by Format, 1996-2029” (2019) (according to S&P
Global, in 2018, total U.S. digital ad revenues attributable to “search” totaled $45.3 billion, compared to $15.4 billion
for video advertising.).
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Search and Maps and across our network of partner sites” including YouTube.® In a similar vein,
Twitter offers advertisers the ability to “targe[t] keywords in people’s Tweets,” and “reach the
right audience by targeting based on interests, geography, gender, device or users similar to your
followers.”

Digital ads may also go a step beyond broadcast television by engaging with viewers
interactively.®” Examples include digital ads for automotive dealers that allow the viewer to
explore the inside of a particular car on his or her smart phone®® and ads on Hulu that offer viewers
the opportunity to respond to promotional offers in real time.®® As PwC notes in its 2019 Internet
Advertising Revenue Report, interactive ads are expected to grow in importance with the
deployment of next-generation 5G mobile networks.®

Digital media also offer advertisers the ability to “target” customers. In addition to being able to
tailor ads to customers in a given geographic area like a DMA (as with local broadcast spot
advertising), many digital platforms allow advertisers to target ads across a wide range of
additional metrics, often specific to individual customers.®® For example, YouTube’s video
advertising service emphasizes that through utilizing the “wide variety of targeting methods”% it
makes available, “including demographic groups, interests, placements, and remarketing lists,”%®
advertisers can “reach specific or niche audiences based on who they are, what they’re interested
in, and what content they’re viewing.”®* To the extent that local broadcasters have been able to
charge supracompetitive rates to local advertisers who advertise on broadcast television in order
to target local populations, this ability has likely eroded as the ability to target digital ads has
increased.

8 Google Ads, “How It Works” (available at https://ads.google.com/home/how-it-works/).

8 Twitter Ads, “Advertise on Twitter” (available at https://ads.twitter.com/login).

87 Brian Steinberg, “Hulu Adds Another Interactive Ad: This One Lets You Get Offers Via Email,” Variety
(February 19, 2019) (hereafter ~ Variety Hulu  Adds Interactive  Ad) (available  at
https://variety.com/2019/digital/news/hulu-interactive-advertising-email-sleep-number-1203142403/) (noting that
Hulu “continue[s] to train the audience that spots are going to be interactive.”).

8 SpotX, Auto Advertising: How Digital Video Is Driving the Industry (2018) at 14 (hereafter SpotX Auto
Advertising) (available at https://www.spotx.tv/resource/white-paper-auto-advertising-how-digital-video-is-driving-
the-industry/) (“Engaging, high-definition video that lets users truly explore the car of their dreams can be a major
factor in their decision process. By making it easy for consumers to complete a good portion of their research through
the advertiser’s own websites or interactive ads [auto dealers] can begin building rapport that can translate to a
purchase decision.”).

8 Variety Hulu Adds Interactive Ad (“A commercial from Sleep Number, the manufacturer of the bed with an
adjustable mattress, that has run on Hulu for the past several weeks allows viewers to request a promotional offer from
the advertisers be sent to the email that is associated with the subscriber’s Hulu account.”).

% pwC Advertising Report at 8.

9L NYT Traditional TV in Trouble (“Companies love digital advertising because it gives them the ability to target
ads based on their own lists of customers” and “profiles like “first-time car buyers’ or ‘people who like foreign
travel.””); Hulu, “Local Advertising” (available at https://www hulu.com/advertising/ads-on-hulu/locals/) (hereafter
Hulu Local Ads) (Hulu, for instance, emphasizes that video ads on its platform can be “as broad or specific” as local
advertisers require, “from the state to the zip code level.”)

%2 YouTube Help Center, “About Targeting for Your Video Campaigns” (available at
https://support.google.com/youtube/answer/2454017?hl=en).

% Ibid.

% Ibid.
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Digital media’s unique ability to both “target” and subsequently “track” customers is especially
valuable to advertisers that have historically favored local broadcast television ads, like auto
manufacturers and dealers. In a recent report on automotive advertising, SpotX notes that digital
advertising, due to its advanced digital targeting and measurement capabilities, is “tailor-made for
the various tiers within the automotive industry, providing each one with capabilities that aren’t
easily matched by any other medium.”® Due in large part to digital media’s targeting and tracking
capabilities, a 2018 report by Borrell Associates predicts that new car advertising by auto dealers
on broadcast TV will decline 54 percent by 2023 while digital advertising will increase by 42
percent.%

In contrast to ads placed on television,® digital media often enable advertisers to collect
information about the extent to which customers engage with their ads:

The beauty of digital advertising, at least to the brand managers who are ultimately
tasked with determining ad budgets, is that it is all about numbers. They know
exactly who saw the ad. Where they saw it. What they did next. Whether they
eventually bought anything remotely like the product. On TV, they know the ad
ran.”

The net effect of interactivity is to increase the rate of return on digital advertising relative to
broadcast television, ultimately making it more competitive overall.®

C. Digital Inventory is Growing

The growth in digital adoption and audiences means that digital platforms increasingly have the
capacity and inventory to absorb demand. As shown in Figure 5, total U.S. digital video advertising
revenue (including instream and outstream advertising but excluding banner overlay ads and
revenue from direct sponsorship of video content and search) has grown at a compound annual

% SpotX Auto Advertising at 17.

% NAB Workshop Comments at 52 (citing Borrell Associates, 2018 Outlook: Automotive Advertising Takes a
Sharp Turn (October 9, 2018) (available at https://www.borrellassociates.com/industry-papers/papers/2018-auto-
report-oct-detail)).

9 SpotX Auto Advertising at 13 (“Digital has always offered the ability to track a variety of performance metrics
more easily than traditional marketing mediums. But, even that tracking has evolved over the years, allowing
advertisers to gain more insight into how a digital ad can help push consumers to take action.”).

% Alan Wolk, “As Television Gets More Digital, TV Advertising Needs to Follow Suit,” Forbes (March 1, 2018)
(available at  https://www forbes.com/sites/alanwolk/2018/03/01/as-television-gets-more-digital-tv-advertising-
needs-to-follow-suit/#fbac0662c50e).

% Moody’s, “U.S Broadcast Television Industry Outlook Is Stable, But Weak” (April 30, 2018) (available at
https://www.moodys.com/research/Moodys-US-broadcast-television-industry-outlook-is-stable-but-weak--
PR_383045) (noting that the “very advanced programmatic advertising systems” employed by Facebook and Google
“can more effectively target customers to produce higher returns on marketing spend.”); DOJ Workshop Transcript
at 21 (“[D]igital advertising has numerous advantages. There are strong targeting capabilities that yield higher CPMs.
It’s cheaper to buy.”)
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growth rate of 35.5 percent since 2009, from just $1 billion to over $15 billion in 2018, and S&P
Global forecasts revenues will increase to nearly $26 billion by 2023.1%

FIGURE 5:
U.S. DIGITAL VIDEO ADVERTISING REVENUE (2009-2023) (SBILLIONS)
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Sources: S&P Global Market Intelligence, “U.S. Ad-Supported Video Trends” (2019); S&P Global Market
Intelligence, “U.S. Ad-Supported Video Trends” (2018). Note: Data for 2019 and onwards are projected.

One signal that digital platforms have available inventory is that platforms like Facebook, Google
and Hulu actively market that inventory to advertisers, including local advertisers.!®! During the
DOJ’s May 2019 Competition in Television and Digital Advertising workshop, Gray Television
Inc.’s Pat Laplatney cited digital advertising’s “numerous advantages” and also observed that
“increasingly, the big guys are setting up local sales capability.”?? For example, in 2018, YouTube
expanded its “YouTube Director Onsite” service (which facilitates the development and placement
of video ads on YouTube by local/small business) to over 170 U.S. cities.!?® As shown in Figure
6, between 2011 and 2018, YouTube’s annual revenue from instream video advertising increased
from $733 million to over $8.8 billion (an increase of approximately 1,100 percent).

100 5 &P Global Market Intelligence, “U.S. Ad-Supported Video Trends” (2019); S&P Global Market Intelligence,
“U.S. Ad-Supported Video Trends” (2018).

101 Facebook for Business, “Promote Your Local Business” (available at
https://www.facebook.com/business/goals/promote-local-business); Sarah Perez, “Get Ready to Start Seeing More
Local Ads on YouTube,” Techcrunch (March 20, 2018) (available at https://techcrunch.com/2018/03/20/get-ready-
to-start-seeing-more-local-ads-on-youtube/); Hulu Local Ads.

192 DOJ Workshop Transcript at 22.

103 Nicky Rettke, “YouTube Director Onsite Helps Small Businesses Make Video Ads,” Google (March 20, 2018)
(available at https://www.blog.google/topics/small-business/youtube-director-onsite-helps-small-businesses-make-
video-ads/).
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FIGURE 6:
YOUTUBE U.S. INSTREAM VIDEO ADVERTISING REVENUES
(2011-2018) ($BILLIONS)
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Source: S&P Global Market Intelligence, “U.S. Ad-Supported Video Trends” (2019). Notes: [1] Instream video
ad revenues include pre-roll, mid-roll, post-roll and related formats shown within a video stream but do not
include any revenues from banner overlay ads, direct sponsorship of video content or video ads placed on
pause screens or menu screens. [2] Total also includes YouTube’s share of ad revenues generated by its virtual
multichannel services.

Similarly, between 2011 and 2018, Hulu’s annual instream advertising revenue more than tripled,
growing from $331 million to $1.4 billion.1%*

D. Digital Platforms Have Captured an Increasing Share of Local Advertising
Spend from Local Broadcasters

OVDs and digital platforms have demonstrated the ability to reach local broadcast TV audiences
and deliver advertising that meets or exceeds the quality of local broadcast television spot ads. As
a result, advertisers have increasingly turned to digital platforms to deliver local advertising.
Advertisers that traditionally have relied upon local broadcast television spots to deliver ads to

104 S&P Global Market Intelligence, “U.S. Ad-Supported Video Trends” (2019). Preliminary evidence suggests
that the growth in AVOD advertising inventory has been significantly accelerated by “stay-at-home” activity
associated with the coronavirus epidemic. See e.g., Karlene Lukovitz, “Amid the Crisis, Video Ad Inventory Growing,
Overall Digital Spend Holding Its Own,” Videolnsider (March 24, 2020) (available at
https://www.mediapost.com/publications/article/348934/amid-the-crisis-video-ad-inventory-growing-overa html).
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potential customers, like automotive dealers®® and political candidates,®® have shifted significant
portions of their advertising budgets to digital outlets.’” In a 2019 study, Borrell Associates
reported that Facebook has become the most popular marketing channel for local advertisers.1%
Major content providers, like NBCUniversal — which previously used separate tools to transact
linear TV and digital advertising — now offer advertisers a single platform to coordinate ad
campaigns across traditional and digital platforms simultaneously.® This direct substitution
between local broadcast television advertising and digital advertising suggests that these two types
of advertising are in the same product market.

105 5potX Auto Advertising at 14; Millie Beetham, “2019 Digital Marketing Trends for Auto Dealers,” Foureyes
(January 3, 2019) (available at https://foureyes.io/learn/2019-digital-marketing-trends-for-auto-dealers) (“The best
thing about digital for [car] dealerships? Ultra-specific targeting and lower CPCs — spending any money on traditional
ads will be questionable at best in 2019. What’s more? Digital media are effectively turning traditional brand
awareness strategies on their heads. Platforms like Facebook and YouTube allow dealers to serve the right content
and track all the way to conversion. This isn’t the first time we’ve talked up the marketing opportunity for auto dealers
on YouTube.”).

106 Justin Nielson, “2019 Outlook: Challenges, Opportunities Facing US TV, Radio Stations,” SNL Kagan
(January 31, 2019); Tony Romm, “Political Ads Are Flooding Hulu, Roku and Other Streaming Services, Revealing
Loopholes in Federal Election Laws,” The Washington Post (February 20, 2020) (available at
https://www.washingtonpost.com/technology/2020/02/20/hulu-roku-political-ads-streaming/) ~ (“Politicians  have
followed people online, and over the past year, their ads have appeared on popular platforms such as Roku, the maker
of hardware and software that powers Internet-connected TVs, and lesser-known options like Tubi, which offers ad-
supported movie streaming... these video portals allow political campaigns and their allies to target their messages at
specific categories of viewers. A political candidate or group might create an ad buy calibrated to voters based on their
geographic area, age, gender or likely socioeconomic status. The ads can be run on an individual streaming service or
purchased through a third party to reach an audience that spans multiple streaming sites.”). On a single day — June 4,
2020 - the Biden presidential campaign spent $1.6 million on Facebook ads, and spent about $5 million total on
Facebook ads in just a few days in early June, as well as spending heavily on Google (more than $1 million in seven
days) and other digital platforms. Shane Goldmacher, “Biden Pours Millions Into Facebook Ads, Blowing Past
Trump’s Record,” New York Times (June 8, 2020) (available at
https://www.nytimes.com/2020/06/08/us/politics/biden-trump-facebook-ads.html).

107 In its June 2019 comments to the DOJ, the National Association of Broadcasters listed several examples of
local advertisers which had substituted significant portions of their advertising purchases away from broadcast
television spot ads and toward digital platforms, including: a large law firm that shifted approximately $500,000 away
from TV advertising and toward its own YouTube Channel, a local sandwich franchise that moved almost half its
advertising spend to digital, a car dealer that now spends 90 percent of its local advertising money on digital —
including search, targeting, geofencing and automobile aggregator sales — and a local hospital that moved all of its
local ad spend to digital, among other examples. NAB Workshop Comments at 10 (citing Meredith Corporation, In the
Matter of 2018 Quadrennial Review, Comments of Meredith Corporation’s Local Media Group 2018 Quadrennial
Review, NPRM, Federal Communications Commission, MB Docket No. 18-349 (April 29, 2019) at 2). Another
broadcaster at the DOJ Workshop explained in detail how an auto dealer advertiser in 2005 limited its advertising
predominantly to local broadcast television and, to a lesser extent, cable but now divides its advertising among digital,
cable networks/entities, an OTT provider, a broadcast network app and local broadcast television stations. See NAB
Workshop Comments at 9, citing Gray Television’s DOJ Workshop Presentation at Slides 6, 9, 11 (stating that as a
result of this greater ad market competition, the auto dealer’s advertising on Gray’s top-rated local television station
had declined from $528,000 in 2012 to $178,000 in 2018).

18 Borrell Associates, Benchmarking Local Media’s Digital Revenues: Executive Summary (2019) at 4 (available
at https://www.borrellassociates.com/shop/summaries/benchmarking-local-media-s-digital-revenue10843-detail).

109 Jason Lynch, “NBCUniversal Solidifies One Platform Offering Ahead of Upfront,” Adweek (February 25,
2020) (available at https://www.adweek.com/tv-video/nbcuniversal-solidifies-one-platform-offering-ahead-of-
upfront/).
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The shift of local advertising dollars from traditional media (including broadcast television) to
digital platforms is illustrated in Figure 7, which shows the share of total local advertising revenue
captured by different outlets in 2010, 2019 and 2029 (projected).

FIGURE 7:
LoCAL ADVERTISING MARKET SHARES BY OUTLET (2010, 2019, 2029)
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Sources: S&P Global Market Intelligence, “US Advertising Revenue by Sector 2019-2029" (2020); S&P Global Market
Intelligence, “US Advertising Revenue by Sector 2007-2016" (2017). Note: Data for 2020 and onwards are projected.

Between 2010 and 2019, the share of local advertising spend accounted for by digital media
(Internet and mobile advertising) increased by 40 percentage points (from 15 percent to 55 percent),
while broadcast spot television’s share declined from 16 percent to 13 percent. S&P Global
projects that digital media will continue to capture an increasing share of local advertising in the
future, in part at the expense of local broadcasters. Specifically, digital media’s share of local
advertising revenue is projected to grow from 55 percent in 2019 to almost 73 percent by 2029,
while broadcasters’ share is expected to decline from 13 percent to less than nine percent over the
same period. Furthermore, according to BIA Kelsey’s 2019 U.S. Local Advertising Forecast, local
broadcast television advertising revenue is projected to grow by just 0.6 percent annually from
2019 through 2023, while local online video advertising and local mobile video advertising are
projected to grow by 16.6 percent and 10.5 percent, respectively.!!?

10 BIA Kelsey, 2019 U.S. Local Advertising Forecast: Q1 Client Briefing (January 2019) at 13 (available at
http://www .biakelsey.com/wp-content/uploads/2019/01/BIA-Briefing-Q1-2019.pdf).
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A 2019 survey by Comcast/Freewheel of over 430 local media planning and ad buying agencies
provides further evidence of the shift from traditional television to digital platforms.!!! Figure 8
reports survey responses to the question, “How do you expect your spend on each of the following
media types will change in the next 12 months?”

FIGURE 8:
ANTICIPATED ANNUAL CHANGE IN LOCAL AD AGENCIES’ SPEND BY PLATFORM (2019)
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Source: Freewheel Advertisers Survey at 3.

As the figure shows, 78 percent of agencies expected their ad spend via Advanced TV!!? to
increase, 65 percent expected their spend via digital video to increase, 50 percent expected their
mobile ad spend to increase and 43 percent anticipated increases in digital display ad spend. On
the other hand, only 14 percent of respondents anticipated increases in local TV and cable ad
spend; in fact, 22 percent of agencies expected local TV and cable ad spend to decline. If local
broadcast television advertising and digital advertising were in distinct and separate product
markets, we would expect to see little or no relationship between ad spend on local broadcast
television and digital media. Instead, we see a negative correlation between spending on these two
media, which is consistent with substitution between the two types of advertising and a relevant
product market incorporating both types of advertising.!!?

11 Freewheel/Comcast, Freewheel Advertisers 2H2019 Agency Survey: The Growth of Advanced Advertising
Solutions Among Local and Regional Buyers (2019) at 3 (hereafter Freewheel Advertisers Survey) (available at
https://www.freewheel.com/wp-content/uploads/2019/10/FreeWheel Advertisers 2H2019 Agency Survey.pdf).

112 Freewheel Advertisers Survey at 2 (“Advanced-TV.,” as defined in the Freewheel/Comcast report, includes
STB, VOD, OTT, Addressable TV, Advanced Linear or Streaming FEPs.).

113 A dvertiser reactions to the coronavirus pandemic provide further support for substitution between traditional
television and digital ad spending. Companies such as Chipotle and General Mills have shifted dollars away from
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To summarize, the information presented above strongly suggests that the distinctions the Division
has pointed to in the past as differentiating local television from digital platforms have eroded, and
that digital platforms now compete directly with local television broadcasters for local advertising
dollars. Although the broader trends show that local advertisers can place ads both on local
broadcast television and on digital platforms, to date there has been little empirical evidence that
advertising on digital platforms has had an effect on the price of local broadcast television
advertising prices. We address this gap in the next section by analyzing whether and by how much
the growth in digital media has affected the historical relationship between local broadcast
television advertising prices and local broadcast television concentration.

IV. Regression Methodology and Results

As discussed above, one main purpose of antitrust market definition is to facilitate the assessment
of competitive effects by allowing for the calculation of market shares and market concentration
statistics. Under this approach, market definition and the resulting calculation of market shares and
concentration would be an “indirect means of determining the presence of market power or the
likelihood that it will be exercised.”*'4

This study uses temporal and geographic variation in broadcast television market concentration
and average DMA-level broadcast advertising prices to assess whether local broadcast television
advertising constitutes a separate market. Our approach is based on the following conceptual
framework: If broadcast television advertising is a distinct relevant market, then changes in local
market concentration would affect local broadcast television advertising prices. In more
concentrated markets, prices would be higher; in less concentrated markets, prices would be lower.
Suppose, however, there were competing alternatives to local broadcast television advertising. If
this were the case, an increase in local market concentration may have little or no effect on prices.
For example, a merger of two local television broadcasters may lead to an increase in local
broadcast television market concentration, but it might not lead to higher prices if digital
advertising was a competitive constraint before and after the merger.

To test whether local broadcast television advertising constitutes a distinct relevant market, we
first estimate the relationship between price and concentration. We then see whether this
relationship has changed over time. If digital advertising is a competitive alternative to local
broadcast television advertising, then we would expect to see a weakening of the price-
concentration relationship over time as digital advertising has become more prevalent. As we
explain below, we find a positive relationship between price and concentration in the period 2009
to 2011. But this relationship becomes weaker in the period 2012 to 2015, and it reverses in the
period 2016 to 2018. This finding is consistent with an increasing ability of local advertisers to

television and into digital video, expecting that “the pandemic will accelerate the shift of TV ad dollars to other
marketing channels including streaming-video services and tech giants such as Alphabet Inc.’s Google and
Facebook Inc.” See Suzanne Vranica, “From PepsiCo to GM, Big Advertisers Set to Cancel Commitments to TV
Networks,” The Wall Street Journal (May 12, 2020) (available at https://www.wsj.com/articles/from-pepsico-to-gm-
big-advertisers-set-to-cancel-commitments-to-tv-networks-11589298017).

114 Seg, e.g., J. Thomas Rosch, The Past and Future of Direct Effects Evidence, Remarks of J. Thomas Rosch,
Commissioner, Federal Trade Commission, ABA Section of Antitrust Law’s 59™ Spring Meeting (March 30, 2011)
at 2.
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substitute between broadcast television advertising and all other forms of advertising, including
cable TV as well as digital media.

We further test whether the change in the relationship between price and concentration is related
to the growth of digital media. Here, our hypothesis is as follows. If advertising on digital platforms
is a competitive constraint on the price of local broadcast television advertising, then we should
see that the relationship between price and concentration is more positive in markets where digital
media adoption is lower and less positive or insignificant in markets where digital media adoption
is higher. We can test this empirically because there is significant variation in digital media
adoption across time and markets. As we explain below, we find that the relationship between
market concentration and price is, in fact, weaker in markets where the adoption of digital media
is higher, which provides further support that advertising on digital platforms is a competitive
constraint on local broadcast television prices.

Our results showing an erosion of the price-HHI relationship both over time and in the presence
of increased digital adoption do not identify the specific reason why local advertisers now find
other outlets to be effective substitutes for broadcast television advertising. It may be due to a
convergence in ad quality or reach or an increase in the inventory of advertising on other media.
Yet, they are consistent with the evidence described above that local advertisers increasingly see
little distinction between broadcast television ads and ads on other media.

The first section below describes the methodology and data; the second section presents the results
and discusses their economic implications.

A. Regression Methodology

The empirical analysis presented in this section uses linear regression to examine the price-
concentration relationship for broadcast spot advertising in local media markets and how that
relationship has been affected by the growth of digital media. The primary analysis involves the
estimation of two models. The first model assesses the extent to which there is a relationship
between concentration and price in the sale of local broadcast television advertising and, if so, how
this relationship has changed over time. The second model examines the extent to which digital
media acts as a substitute for broadcast spot advertising by analyzing how Facebook adoption
affects the price-concentration relationship. The results from two additional models are also
presented as robustness tests. The first robustness test uses the number of broadcast firms
competing in a local market in place of HHI in the model estimating the relationship between
market structure and price. The second robustness test replaces Facebook adoption with YouTube
adoption in the model analyzing the interaction between digital adoption and broadcast
concentration. 1%

115 In addition to the models and robustness checks reported here, we estimated a variety of different specifications
using various proxies for digital media adoption and different functional forms. The results are broadly consistent with
and supportive of the findings reported here.
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1. Model Specifications

To assess changes in the relationship between market structure and prices of broadcast television
advertising, we estimate a model where the dependent variable is the (logarithm of) DMA-Ilevel
average price for local broadcast television advertising. Our measure of local broadcast
television market concentration is the HHI, which we calculate using broadcast television station
revenues at the DMA level.!®

The model examines the relationship between HHI and price across three time periods: an “early
period” from 2009 to 2011, a “middle period” from 2012 to 2015 and a “late period” from 2016
to 2018. As a robustness test, we also estimate the model replacing HHI with the number of
broadcast firms competing in a DMA.

To examine directly the role of digital media in mitigating any potential relationship between
structure and prices, we estimate a model where the dependent variable is the (logarithm of) DMA-
level average price for broadcast advertising. The primary independent variables of interest are
HHI and a variable that captures the interaction of HHI and Facebook adoption. The interaction
variable reveals whether and by how much the relationship between price and concentration is
affected by the level of Facebook adoption in that DMA. We also present the results of
specifications in which Facebook adoption is replaced with YouTube adoption. As noted above,
Facebook and YouTube (operated by Google parent Alphabet) are two of the largest digital video
advertising platforms, and thus the level of their adoption by consumers is a well-suited measure
of the competitive impact of digital advertising.

All of the models are estimated controlling for other market factors that may affect the price of
advertising, such as (the logarithm of) total per capita income, (the logarithm of) population,
various indicator variables that capture the demographic composition of residents in the DMA and
the proportion of the population between the ages of 18 and 44. Each model is also estimated using
the fixed-effects “within” estimator to eliminate the potential confounding effects of non-time
varying characteristics associated with the individual DMAs in the sample.!'” Standard errors are
clustered by DMA and the estimates are weighted by the 2018 population size of each DMA. All
regressions also include controls for year and quarter fixed effects.

2. Data

The data used in this study come from three sources. First, we obtained DMA-level data on average
broadcast television advertising prices from SQAD.!!® Second, we obtained data on station
ownership changes, station and firm-level revenue, and DMA-Ilevel economic and demographic

116 Revenue is limited to broadcast television advertising and excludes other sources of revenue, including
retransmission consent revenue.

117 See, e.g., Fumio Hayashi, Econometrics, 1% ed. (Princeton, NJ and Oxford, U.K.: Princeton University Press,
2000) at 323-336.

118 SQAD is a provider of media related research whose pricing data has been used widely in the prior economic
literature quantifying the effects of changes in market structure on broadcast television advertising prices. See SQAD
Advertising Research Analytics & Planning (available at http://sqad.com/).
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data from BIA Kelsey.!*® Third, we obtained data on Facebook and YouTube adoption from MRI-
Simmons.*? In total, we were able to collect data on broadcast television advertising prices, station
revenues, and DMA-level demographic and digital media adoption for 208 DMAs from 2009 to
2018. A full list of the variables used in the analyses, the definitions of each variable, and the
corresponding sources are presented in Table 2.

TABLE 2:
VARIABLE DEFINITIONS AND SOURCES
Variables Definitions Source
The natural logarithm of the CPM (cost per thousand in prime
log(CPM) time) for adults aged 18 to 49 in a given DMA and quarter. SQAD
The Herfindahl-Hirschman Index calculated based on station
HHI - - - BIA
advertising revenue in a given DMA and quarter.
Firms The number of firms in a given DMA and quarter. BIA
Facebook Adoption The percentage of adults 18 and over who reported using MRI-Simmons

Facebook in the last 30 days in a given DMA and year.

The Facebook adoption rate multiplied by the HHI in a given
DMA and quarter.

The percentage of adults 18 and over who reported using
YouTube in the last 30 days in a given DMA and year.

The YouTube adoption rate multiplied by the HHI in a given
DMA and quarter.

The natural logarithm of the total personal income per capita in a

Facebook Adoption x HHI BIA; MRI-Simmons

YouTube Adoption MRI-Simmons

YouTube Adoption x HHI BIA; MRI-Simmons

log(Total Personal Income per Capita) given DMA and year. BIA
log(Total Population) The natural logarithm of the total population in a given DMA and BIA
year.
% Black Population The percentage of the black population in a given DMA and year. BIA
% Hispanic Population ;:aerpercentage of the Hispanic population in a given DMA and BIA
% Population 18-44 aT:; ;):artr:entage of the population aged 18 to 44 in a given DMA BIA

To estimate the price-concentration relationship and to examine how it may have changed over
time, we analyze a sample of 198 DMAs. These are the 208 DMAs for which we have data less
ten DMA s that, at some point between 2009 and 2018, were served by only one local television
broadcaster. *2! Thus, for our analysis, we analyze a dataset comprised of 7,920 DMA-quarter
observations spanning 198 DMAs from 2009 to 2018. Table 3 presents summary statistics.

119 BIA provides research and consulting services for companies engaged in local advertising markets. See BIA
Advisory Services (http://www.biakelsey.com/).

120 MRI-Simmons is a market research firm that collects detailed data on consumer behavior through surveys. See
MRI-Simmons, “About” (https://www.mrisimmons.com/about/).

121 The ten excluded markets are Alpena, MI; Harrisonburg, VA; Jonesboro, AR; Lafayette, IN; Mankato, MN;
North Platte, NE; Parkersburg, WV; Presque Isle, ME; St. Joseph, MO and Zanesville, OH. These are the ten markets
where, during at least one quarter of the sample period, the HHI was 10,000, which indicates that the DMA was served
by a single local broadcast television station owner. Over time, the average HHI in these markets was 9,497, compared
with the sample average of 3,264. Thus, the observations associated with these markets generally represent substantial
outliers. We omitted these ten DMASs so that our estimates of the price-concentration relationship would not be
affected by market changes that moved the market towards or away from having a single local broadcast television
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TABLE 3:

SUMMARY STATISTICS
. Number of . Standard 10th 90th
Variables Observations Mean Median Deviation Percentile | Percentile
log(CPM) 7,920 4.0 3.9 0.5 3.4 4.6
HHI 7,920 3,264 2,884 1,286 2,119 5,039
Firms 7,920 6 5 3 3 10
Facebook Adoption 7,760 45.2% 51.7% 17.9% 13.9% 62.8%
Facebook Adoption x HHI 7,760 1,462 1,409 831 416 2,484
YouTube Adoption 7,760 37.4% 39.4% 11.2% 20.7% 50.7%
YouTube Adoption x HHI 7,760 1,194 1,122 561 590 1,889
log(Total Personal Income per Capita) 7,920 10.4 10.5 0.2 10.1 10.7
log(Total Population) 7,920 6.8 6.7 11 5.5 8.2
% Black Population 7,920 11.5% 6.7% 11.6% 1.3% 30.3%
% Hispanic Population 7,920 12.7% 6.1% 16.3% 2.1% 35.0%
% Population 18-44 7,920 35.4% 35.4% 2.5% 32.4% 38.4%

Sources: SQAD data; BIA data; MRI-Simmons data. Note: The number of observations does not match in all regressions
because data on Facebook and YouTube adoption are not available for four markets.

Table 3 indicates that there is significant variation in the variables used in the regression analyses,
particularly the market structure and digital media adoption variables that are of primary
importance. The presence of significant variation in the variables of primary interest demonstrates
that the sample provides a robust basis for testing the hypotheses outlined above. Note that changes
in HHIs within DMAs are by definition driven either by changes in market structure (i.e.,
consolidation, entry, exit or divestiture) or by changes in revenues among existing firms. As shown
in the Appendix, the changes in HHI, which permit identification of the regression models
estimated here, primarily reflect changes in market structure.'??

B. Regression Results and Implications for Antitrust and Competition Policy
Analysis

This section presents the results of our regression analyses and explains their economic
significance.

1. The Price-Concentration Relationship Over Time

Table 4 presents the primary regression results and the results from the robustness tests.

station owner. In addition, while SQAD used to have historical pricing data for all 210 DMAs, due to a change in data
collection methodology, historical data from SQAD is no longer available for the Juneau, AK and Glendive, MT
DMA:s.

122 The results presented here calculate HHIs based on the number of broadcast station owners in each DMA,
and do not account for Joint Sales Agreements (JSAS) or similar arrangements among broadcast stations. However,
as discussed in the Appendix, accounting for such agreements does not materially affect our results.
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TABLE 4:
PRIMARY REGRESSIONS RESULTS AND ROBUSTNESS TESTS

. 1) 2) 3) “)

Independent Variables log(CPM) | log(CPM) | log(CPM) | log(CPM)
HHI 0.007** | 0.011*** 0.015***
HHI in Middle Period (2012-2015) -0.005**
HHI in Late Period (2016-2018) -0.009***
Facebook Adoption 1.393**
Facebook Adoption x HHI -0.021***
Firms -0.031**
Firms in the Middle Period (2012-2015) 0.014***
Firms in the Late Period (2016-2018) 0.023***
YouTube Adoption 1.700***
YouTube Adoption x HHI -0.036***
log(Total Personal Income per Capita) 0.537** 0.577** 0.496** 0.576**
log(Total Population) 0.048 0.065 0.107 -0.011
% Black Population 0.028 0.022 0.036* 0.024
% Hispanic Population -0.004 -0.007 -0.003 -0.005
% Population 18-44 0.002 0.003 -0.000 0.002
Constant -2.784 -3.384 -2.410 -3.010
Observations 7,920 7,760 7,920 7,760
Within R-squared 0.781 0.785 0.785 0.784
Number of DMAs 198 194 198 194
Year Fixed Effects Yes Yes Yes Yes
Quarter Fixed Effects Yes Yes Yes Yes
DMA Fixed Effects Yes Yes Yes Yes

Sources: SQAD data; BIA data; MRI-Simmons data. Notes: [1] *** p<0.01, ** p<0.05, * p<0.1. [2] The number
of observations does not match in all regressions because data on Facebook and YouTube adoption are not
available in all DMA-quarters.

The first column in Table 4 presents the results from the model quantifying the relationship
between concentration and price over time. The variables representing the effect of HHI in the
middle period and the late period are estimated as interactions between the HHI variable and an
indicator variable for the time period. Thus, the coefficient on the standalone HHI variable
represents the effect of HHI in the early period, and the coefficients on the middle period and late
period interaction variables represent the change in the relationship between concentration and
price relative to the early period.

To interpret the coefficients, consider the effect of a 100-point increase in HHI. In the early period,
there is a positive and significant relationship between concentration and price, such that a 100-
point increase in HHI is associated with a 0.7 percent increase in price.'?® In the middle period,
there is a statistically significant attenuation of the relationship between concentration and price.
In the late period, there is a further reduction in the price-concentration relationship. Table 5 shows

123 In Table 4, HHI is measured in hundreds, i.e., an HHI of 3,000 is represented as 30. Facebook and YouTube
adoption are measured from zero to one, i.e., a Facebook adoption of 50 percent is represented as 0.50.
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the estimated net price effect of a 500-point, 1,000-point and 1,500-point increase in HHI in each
time period based on the coefficients in column 1 above.?

TABLE 5:
NET PRICE EFFECT BY TIME PERIOD
. HHI Net HHI Estimated % Statistical
Period Coeflicient Effect AHHI Change in Price | Significance
500 3.5%
E 2009- .
a%i 1())09 0.007 0.007 1,000 7.0% Significant
1,500 10.5%
. 500 1.0%
M'ddzlg 1(52)012' -0.005 0.002 1,000 2.0% Not Significant
1,500 3.0%
500 -1.0%
Late (2016- -
| ;0(18(; “| 000 | -0002 1,000 20% | Not Significant
1,500 -3.0%

Note: Price effects are significant if p<0.10.

In Table 5, the first column represents the time period. The second column represents the HHI
coefficient estimates from the HHI by time period regression. The third column represents the net
price effect in each time period based on the regression coefficients. Because the HHI coefficients
from the second column represent the change in HHI in the middle and late periods relative to the
early period, the net price effect for the middle and late periods is the sum of the early period HHI
coefficient and the coefficient on the HHI-middle/HHI-late period variables. Thus, the net HHI
effect in the middle period of 0.002 is the sum of the early period HHI coefficient of 0.007 and the
middle period HHI coefficient of -0.005. Likewise, the net HHI effect in the late period of -0.002
is the sum of the early period coefficient of 0.007 and the late period coefficient of -0.009. The
fourth column represents the counterfactual changes in HHI modeled in the next columns. The
fifth column represents the estimated change in price implied by the net HHI effect and the change
in HHI indicated in the fourth column. The sixth column indicates whether the estimated price
changes in the previous column are statistically significant.

124 As noted above, the regression results presented here are weighted using the 2018 population size of each
DMA. We use the weighted regression results as our primary estimates to give greater importance to larger advertising
markets and so that the results are a more accurate reflection of the prices paid by the average advertiser. Consideration
of weighted and non-weighted results is also a useful robustness test, and the results are similar using unweighted
regression estimates, demonstrating that the results are not driven by weighting choices. To be precise, for the
unweighted regression, the HHI variable is positive and significant in the early period, and the HHI interaction in the
late period is negative and significant and subsumes the positive effect just as in the weighted regression. As in the
weighted regression results, the coefficient on the HHI interaction for the middle period is negative and smaller in
absolute magnitude than the effect in the late period, indicating a pattern of price effects decreasing over time, although
for the unweighted estimate, the middle period HHI coefficient is not statistically significant. For the number of firms
regression, the weighted and unweighted estimates are very similar in all respects. For the Facebook and YouTube
adoption regressions, the coefficients on the HHI variables are positive and significant, and the coefficients on the
interaction of HHI and adoption are negative and significant in both the weighted and unweighted regressions.
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In the early period, there is a modest and statistically significant relationship between
concentration and price. The coefficient estimate implies that a local broadcast television merger
that increases the HHI by 500 points would be associated with a 3.5 percent price increase (holding
aside the effects of other local market conditions) while a local broadcast television merger that
increases the HHI by 1,500 points would be associated with a 10.5 percent price increase. In the
middle period, due to the significant dissipation of the price-concentration relationship, the
consequences of increased concentration are muted substantially. A 500-point increase in HHI is
now associated with a 1.0 percent price increase, a 1,500-point increase in HHI is now associated
with a 3.0 percent price increase, and these effects are statistically indistinguishable from a null
hypothesis of no price effect. In the late period, the price-concentration relationship is fully
reversed changing from positive to negative. A 500-point increase in HHI is associated with a 1.0
percent decrease in price, and a 1,500-point increase in HHI is associated with a 3.0 percent
decrease in price. Again, however, these effects are statistically indistinguishable from a null
hypothesis of no price effect.!?

2. The Effect of Digital Media Adoption on the Price-Concentration
Relationship

To assess the effect of digital media adoption on the price-concentration relationship, we can return
to the regressions shown in Table 4, and specifically, the second column, which presents the results
from the model that quantifies the relationship between concentration, Facebook adoption and
price. The coefficient on the standalone HHI variable is statistically significant and indicates that
a 100-point increase in HHI is associated with a 1.1 percent price increase. However, due to the
presence of the HHI-Facebook adoption interaction term, the technical interpretation of the
standalone HHI coefficient is the effect of HHI on price in a DMA with no Facebook adoption,
and thus, it is necessary to interpret this coefficient in conjunction with the interaction term to
assess meaningfully the economic and statistical significance of the price-concentration
relationship.?® In contrast to the standalone HHI variable, the interaction between Facebook
adoption and HHI is negative and significant, implying that Facebook adoption weakens the
relationship between concentration and price.'?” To facilitate interpretation of how Facebook
adoption affects the price-concentration relationship, Figure 9 shows the net impact of a 500-point

125 We also estimated the model on the entire dataset of 208 DMAs (including those DMAs that, at some point
between 2009 and 2018, were served by only one local television broadcaster) and found similar results. When the
ten outlier DMAs are included in the sample, the coefficient estimates on the HHI interaction variable in the middle
and late periods are negative and statistically significant, which show the erosion of the price-concentration
relationship over time. The only notable difference between the estimates is that with the outliers included, the positive
coefficient on the HHI variable in the early period is smaller and not statistically significant at the five percent level.

126 |n other words, both terms in the regression that include HHI must be added together to find the effect of HHI
on price. For example, the effect of HHI on the natural log of price as shown in the second column of Table 4 would
be 0.011 x HHI - 0.021x Facebook adoption x HHI.

127 The positive and significant coefficient on the standalone Facebook adoption variable implies that markets
with higher levels of Facebook adoption have higher advertising prices. Our intuition is that this result may reflect an
underlying relationship between Facebook adoption and the demand for local broadcast spot advertising due to, for
instance, higher per capita incomes in areas with greater Facebook adoption. To test this hypothesis, we added region-
year fixed effects to the model, using regions as defined by the Census Bureau. This rendered the coefficient on the
stand-alone Facebook variable insignificant, while the coefficient on the standalone HHI variable remained positive
and significant and the coefficient on the interaction of HHI and Facebook adoption remained negative and significant.
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increase in HHI on price at the minimum, median and maximum level of Facebook adoption across
DMAs in each year from 2009 to 2018.
FIGURE 9:
EFFECT OF A 500-POINT INCREASE IN HHI ON PRICE
BY FACEBOOK ADOPTION (2009-2018)
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Sources: SQAD data; BIA data; MRI-Simmons data.

As shown in Figure 9, by 2018, due to the high level of Facebook adoption across all markets
(ranging from 54 percent to 70 percent) the net effect of a 500-point increase in HHI is negative
across all DMAs, although none of the negative price impacts are significantly different from zero.

The third column in Table 4 presents the results from the first robustness test, in which the HHI
variables from column one are replaced with variables representing the number of broadcast
television firms competing in the DMA. In the early period, a one firm reduction in the number of
television broadcasters is associated with a statistically significant increase in price of 3.1 percent.
As with the HHI by time period regression, in the middle period, there is a statistically significant
attenuation of the relationship between the number of firms and price. The net impact of a one firm
reduction in the number of firms in the middle period 1s 1.7 percent, and this effect is not
significantly different from zero. In the late period, the relationship weakens further, and the net
impact of a one firm reduction in the number of television broadcasters is 0.8 percent, an effect
which is also not significantly different from zero.

The fourth column presents the results from the second robustness test where Facebook adoption
1s replaced with YouTube adoption. The coefficient on the HHI variable is statistically significant
and indicates that in a DMA with no YouTube adoption, a 100-point increase in HHI is associated
with a 1.5 percent price increase. As with the Facebook adoption regression, the interaction
between YouTube adoption and price is negative and significant, indicating that YouTube
adoption weakens the relationship between concentration and price. At 2018 levels of YouTube
adoption (ranging from 37 percent to 60 percent), the net effect of a 500-point increase in HHI is
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negative across almost all DMASs, and none of the price impacts are significantly different from
zero.*?®

3. Implications for Antitrust and Competition Policy Analysis

As explained in the Merger Guidelines, the purpose of market definition is to allow “the Agencies
to identify market participants and measure market shares and market concentration.”'?° Further,
the process of defining markets and analyzing concentration in the course of merger review is
“guided by the overarching principle that the purpose of defining the market and measuring shares
is to illuminate evaluation of competitive effects.”*** Thus, for market definition to be a useful tool
in evaluating the potential competitive effects of mergers, there should, in general, be a direct,
positive relationship between concentration and price over a relevant range in an appropriately
defined relevant product market.

The econometric findings presented in this study suggest that while in the past there may have
been some basis for a relevant market definition limited solely to spot advertising on broadcast
television, the growth of digital media has widened the contours of the relevant market that should
be applied when evaluating the effect of a proposed merger on the price of local broadcast
television advertising. The regression results show that from 2009 to 2011 there was a modest
positive, statistically significant relationship between local television broadcaster concentration
and price. However, from 2012 to 2015, there was a statistically significant reduction in the
magnitude of the price-concentration relationship resulting in a net effect statistically
indistinguishable from zero. From 2016 to 2018, this trend continued with further reduction of the
price-concentration relationship and the net effect remaining statistically indistinguishable from
zero.

The disappearance of the price-concentration relationship over the latter part of the sample period
belies the presumption that television broadcasters compete meaningfully only with each other.
Whether local advertisers are now turning to advertising on cable television, digital media, or other
advertising outlets, the results indicate the need for antitrust regulators to consider a broader
product market definition that recognizes the competitive significance of substitution to alternative
media. The disappearance of the price-concentration relationship is also consistent with a
decreasing number of local advertisers who have inelastic demand for local broadcast television
advertising due to its unigque characteristics since these formally inelastic customers now have a
broader set of alternatives that satisfy their needs. As a result, the ability of local broadcasters to
price discriminate and charge higher prices to these customers has diminished.

Because the most important trend in advertising over this time period was the rapid growth of
digital media, the empirical findings documenting the dissipation of the price-concentration

128 \We also estimated the regression using the number of firms in a geographic market, the Facebook adoption
regression, and the YouTube adoption regression on the entire dataset of 208 DMASs and found similar results. When
the ten outlier DMAs are included in the sample, the results are similar to the results shown in Table 4. The direction
of the effects and the pattern of statistical significance are identical across these three regressions to the primary
regression sample. The magnitudes of the coefficient estimates and the standard errors are also highly comparable.

129 Merger Guidelines at 7.

130 Merger Guidelines at 9-10.
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relationship over time are evidence of the competitive significance of digital media as a substitute
for spot advertising on broadcast television. Furthermore, direct evidence of the role played by
digital media in disciplining local broadcast advertising prices is provided by the regression
analyses of the relationship between Facebook and YouTube adoption and the price-concentration
relationship. These analyses indicate a positive and significant relationship between broadcast
television concentration and price in DMA-quarters with very low levels of digital media adoption;
however, based on current adoption rates, the analysis indicates that today the net price-
concentration relationship is slightly negative but statistically indistinguishable from zero across
all DMAs in the sample.

These findings indicate that a market definition restricted solely to the sale of local broadcast
television spot advertising is, as a general matter, too narrow to have probative value in the context
of mergers involving local television broadcasters. In terms of the Type I/Type Il error dichotomy
discussed above, a market definition standard ignoring the competitive significance of digital
media will be likely to generate Type | errors to the detriment of consumers and competition. This
conclusion, however, should not be taken as favoring blanket approval of all broadcast television
mergers. Rather, our findings should be interpreted as establishing a strong presumption that
advertising on digital platforms is in the same relevant market as advertising on local broadcast
television.

An antitrust and competition policy analysis that starts with the presumption that the relevant
market includes both local broadcast television advertising as well as advertising on digital
platforms has several implications for the way the Division reviews proposed transactions in this
area.

First, such an approach will give the Division the foundation to conduct a competitive analysis
consistent with the way advertisers actually choose among competing media in today’s
marketplace.

Second, by considering and gaining a broader understanding of the advantages and disadvantages
of digital advertising, which may vary from market to market, the Division will be in a much better
position to understand the market-specific circumstances that will determine the likely competitive
impact of a proposed broadcast television merger.

Third, in a dynamic market that has seen rapid and significant growth in digital advertising, the
Division should be cautious in drawing conclusions about the presence of market power or the
competitive impact of proposed broadcast television mergers based on market shares and
concentration statistics that are calculated using only local broadcast television advertising
revenues. A move towards finding and analyzing direct evidence of competitive effects would be
a way to avoid the pitfalls of relying on measures of market share and concentration that could
lead the agency to infer the presence of market power when there is none.

V. Summary and Conclusions

In its reviews of proposed mergers and acquisitions, the Antitrust Division gathers and assesses
substantial amounts of both public and confidential information from the merging parties and from
other market participants, including information specific to the transaction and to the product and
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geographic markets involved. An analysis like this one cannot take the place of such transaction-
specific information and analysis. However, our empirical results, combined with the contextual
evidence we present of the growing reach, capabilities and adoption of digital media platforms,
strongly suggest that it can no longer be presumed that local broadcast television advertising
constitutes a separate relevant market for purposes of competition analysis.

In an evolving market that has seen rapid and significant growth in digital advertising, it is time
for the Division to presumptively define a relevant market that includes both advertising on digital
platforms and local broadcast television advertising. With respect to its review of the competitive
impact of proposed broadcast television mergers, such a presumption would modernize the
Division’s approach, allow the Division to focus on the market-specific issues and questions that
matter most, and minimize the false inferences that can arise by relying too heavily on market
share and concentration measures that do not capture competitive realities.
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Appendix: Distribution of Changes in HHI

As discussed in Section 1V.A.2, changes in HHI in the BIA data are caused either by changes in
market structure, which can take the form of entry, exit, consolidation, or divestiture, or changes
in revenue among existing firms in a DMA. The analysis presented here considers the extent to
which the variation in HHI in the underlying data is due to changes in market structure. Table A-
1 presents summary statistics regarding the distribution of changes in HHI in the regression sample.

TABLE A-1:
DISTRIBUTION OF CHANGES IN HHI IN REGRESSION SAMPLE
. Average | Average | Average

Observations Count HHI Firms AHHI
Total 7,920 3,264 6 5
With Change in HHI 1,826 3,274 6 20
With Change in # Firms 224 2,929 8 93
With Change in # Firms and HH1>2,500 125 3,669 5 172

Source: BIA data.

Across the 7,920 DMA-quarter observations in the regression sample the average HHI is 3,264,
the average number of firms is six, and the average change in HHI is five. However, because
revenue changes are only reported annually in the BIA data and because there is no change in
market structure in most quarters, of the 7,920 observations in the regression sample, 6,094
observations (77 percent) involve no change in HHI. For the 1,826 observations where HHI
changes, the average change in HHI is 20. In contrast, the average change in HHI is 93 for the 224
observations where the net number of firms changes due to entry, exit, consolidation or divestiture,
indicating that changes in market structure have a substantially larger effect on changes in HHI
than changes in revenue.

Table A-1 also shows that for the observations involving a change in the net number of firms, the
average HHI is lower than the sample average and the number of firms is higher. It is therefore
useful to examine the significance of changes in HHI in high concentration markets (defined,
following the Merger Guidelines, as markets with an initial HHI of 2,500 or more) as such markets
are of particular interest for merger review. The last row of Table A-1 shows that changes in the
number of firms in high concentration markets are associated with even larger changes in HHI,
with an average change in HHI of 172. These results demonstrate that in the regression sample,
the variation in HHI due to changes in market structure is economically significant.

In the BIA data, annual revenue is reported at the station level. However, in some cases, revenue
data is missing. BIA codes these missing revenue observation as zeroes, and thus it is not possible
within the data to distinguish missing data from true zero revenue observations. Because we
determine firm-level entry and exit based on station-level revenue, the presence of missing revenue
data may lead to an overstatement of the number of true firm-level entry and exit events. To
evaluate the extent to which this uncertainty regarding entry and exit presents a threat to the
reliability of the statistical analysis, Table A-2 re-examines the distribution of changes in HHI
under the worst-case assumption that all of the entry and exit events reported in the data are
spurious. Specifically, for each station, any zero revenue values are recoded to the value of revenue



for the most recent observation that has a non-zero revenue value, or, in cases where zero values
occur in between two non-zero revenue values, the average of the most recent non-zero revenue
values.

TABLE A-2:
DISTRIBUTION OF CHANGES IN HHI IN NO ENTRY/EXIT SAMPLE
. Average | Average | Average
Observations Count HHI Firms AHHI
Total 7,920 3,229 6 6
With Change in HHI 1,838 3,243 6 26
With Change in # Firms 112 3,025 8 263
With Change in # Firms and HHI>2 500 71 3,673 5 398

Source: BIA data.

Table A-2 shows that although there are now fewer observations where the net firm count changes,
the average change in HHI associated with these observation increases, and there is still significant
variation in concentration associated with changes in market structure. Estimating the regressions
from Table 4 using this adjusted sample, we find that the results are very similar both in terms of
direction and magnitude.

To further evaluate the robustness of our analysis to alternative assumptions regarding entry and
exit, we also examined each entry and exit event individually, distinguishing between events that
likely represent true entry or exit and events likely classified as entry or exit as a result of missing
data. For events likely to represent true entry or exit, we maintained the original data values as in
the primary sample, whereas for events unlikely to represent true entry or exit, we recoded zero
values according to the procedure described above. Table A-3 reports the distribution of changes
in HHI based on our best estimate of true entry and exit events.

TABLE A-3
DISTRIBUTION OF CHANGES IN HHI IN LIKELY ENTRY/EXIT SAMPLE
. Average | Average | Average
Observations Count HHI Firms AHHI
Total 7,920 3,245 6 6
With Change in HHI 1,835 3,258 6 25
With Change in # Firms 153 3,024 8 190
With Change in # Firms and HH1>2,500 94 3,700 5 301

Source: BIA data.

The analysis indicates that there are a significant number of entry and exit events in the data.
Station level entry or exit can occur for a variety of reasons including a previously inactive/active
station going on/off the air, a transition to or from a commercial station format without advertising
such as stations airing only infomercials or a transition to or from a non-commercial format. Again,
estimating the regressions using this revised sample produces results very similar to the primary
results in terms of direction and magnitude. Due to the robustness of the results to different ways
of treating entry and exit, our finding that the BIA data has identified a large number of true entry
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and exit events and the benefits of avoiding, where possible, ad hoc adjustments to the underlying
data, in our primary analysis we do not make any adjustments to the data related to missing revenue.

Finally, as noted in the text, the BIA Kelsey station ownership data do not reflect joint agreements
between stations, including joint sales agreements (JSAS), shared services agreements (SSAS),
local marketing agreements (LMAS), and time brokerage agreements (TBASs). We note, however,
that the DOJ's stated policy is to “treat any two stations participating in a JSA (or agreement similar
in substance to a JSA) as under common ownership.”*3! Accordingly, we used data from S&P to
calculate HHIs, treating stations engaged in JSAs or other joint agreements as though they were
commonly owned, and re-estimated the model.'*? The results do not differ materially from our
primary results — indeed, they are nearly identical. This outcome is not surprising, for at least two
reasons. First, including JSAs and other joint agreements had a relatively small effect on the HHI
changes that motivate our results, increasing the number of changes in HHI from 224 to 279.
Second, the S&P data indicate that there have been very few new joint agreements initiated since
2016, suggesting that the temporal pattern of declining price effects identified by our econometric
analysis is not the result of joint agreements.

131 See U.S. Department of Justice, In the Matter of 2010 Quadrennial Regulatory Review, Ex Parte Submission
of the U.S. Department of Justice, Federal Communications Commission, MB Docket No. 09-182 (February 20,
2013) at i.
132 See S&P Global, Station-by-Station JSA/SSA/LMA/TBA Database (2019).
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