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EXECUTIVE SUMMARY

The National Association of Broadcasters (“NAB”) submits this reply to certain
comments on the Commission’s Notices of Inquiry requesting data and information on
the status of competition in the market for the delivery of video programming as of June
30, 2007 and June 30, 2008.

The majority of comments filed in this proceeding demonstrate the continued
value and importance of free over-the-air television broadcast programming to American
television households. Broadcast television continues to be a competitive force in the
video marketplace by offering a diverse array of free programming options. With the
transition to all-digital broadcasting now complete, broadcasters are well-positioned to
provide an expanded array of news, entertainment, and foreign language programming
of interest to the local communities they serve using multicasting and high-definition
capabilities. In addition to traditional over-the-air television, the record reflects the
innovative programming delivery methods broadcast stations are beginning to employ,
including their own websites, websites offering aggregated video content, and enabling
mobile devices to receive digital broadcast television signals.

A few commenters, however, have used this proceeding to mischaracterize the
current state of video competition and make repetitive, inaccurate, and legally
unsupportable claims about the well-functioning retransmission consent marketplace.
In responding to these commenters, NAB demonstrates that while broadcast station
programming is very popular and provides important service for local communities,
broadcast stations do not have undue bargaining power in retransmission consent

negotiations. In fact, the video programming market in which broadcast stations must



compete for viewers, distribution, and advertising, is hundreds of times more
competitive than the multichannel video programming distribution market, and
competition is on the rise. As evidenced by the many thousands of retransmission
consent agreements reached between broadcasters and multichannel video
programming distributors (“MVPDs”), broadcasters continue to bargain in good faith,
consistent with FCC rules.

In establishing retransmission consent, Congress intended to create a market-
based system for determining the terms under which MVPDs may obtain the rights to
retransmit broadcast signals to their subscribers. This vision has been realized.
Empirical studies, including a new study released in March 2009, demonstrate that: (1)
broadcasters are more vulnerable to economic losses from retransmission consent
disputes than multichannel video programming distributors; (2) programming costs
account for a small and declining proportion of cable operators’ revenues; (3)
retransmission consent payments are trivial in comparison to cable revenues, and are
not responsible for rising consumer rates; and (4) negotiating impasses that cause
interruptions in access to broadcast signals are extremely rare.

Retransmission consent is an economically efficient regime that benefits
consumers by enriching the quantity, diversity, and quality of available programming.
The Commission should therefore reject the repetitive and baseless claims by a few
commenters that the existing retransmission consent rules need to be modified to
provide multichannel video programming distributors an advantage in free-market

retransmission negotiations.
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The National Association of Broadcasters (“NAB”)* submits this reply to certain
comments on the Commission’s Notices of Inquiry requesting data and information on
the status of competition in the market for the delivery of video programming as of June
30, 20072 and June 30, 2008.> A number of comments submitted in this proceeding
demonstrate the continued value and importance of free over-the-air television
broadcast programming to American television households. A handful of commenters,
however, have used this proceeding to mischaracterize the current state of video

competition and to seek relief that is beyond the scope of this proceeding and contrary

! The National Association of Broadcasters is a trade association that advocates on
behalf of more than 8,300 free, local radio and television stations and also broadcast
networks before Congress, the Federal Communications Commission and other federal
agencies, and the Courts.

2 Annual Assessment of the Status of Competition in the Market for the Delivery of
Video Programming, Notice of Inquiry, MB Docket No. 07-269, FCC 07-207 (rel. Jan.
16, 2009) (“Notice”).

3 Annual Assessment of the Status of Competition in the Market for the Delivery of
Video Programming, Supplemental Notice of Inquiry, MB Docket No. 07-269, FCC 07-
207 (rel. Apr. 9, 2009) (“Supplemental Notice”).



to relevant statutory provisions. In this reply, NAB again refutes these commenters’
repetitive, inaccurate, and legally unsupportable claims about the well-functioning

retransmission consent marketplace.

I. Many Commenters Agree that Broadcast Programming Contributes to
Competition and Diversity in the Video Marketplace

Several commenters address the Commission’s request for information on the
role of broadcast television in the video marketplace.* The record demonstrates that
millions of consumers continue to rely on free over-the-air broadcast television.” One
commenter cites recent reports that as many as 17.62 million television households rely
exclusively on over-the-air television, and agrees that many more households have
secondary televisions that rely on over-the-air broadcasting.® As NAB explains in its
initial comments’ and other commenters point out, broadcast television continues to be
a competitive force in the video marketplace by offering a diverse array of free
programming options.

The transition to all-digital broadcasting in particular was recognized as
contributing to competitive programming options.? As Comcast observes,”[m]ulticasting

allows broadcasters to provide an expanded array of news, entertainment, and foreign

* Notice at {f 56-71; Supplemental Notice at 1 34-36.
® NCTA Comments at 16; Comcast Comments at 37.

® Compare NAB Comments at 3 with Comcast Comments at 38 (citing Robin Flynn,
SNL Kagan, Logic of FCC’s 30% Cap Fading Along With Cable’s Video Share in a
Multiplatform World, Cable TV Investor: Deals & Finance, Apr. 30, 2009, at 1).

’ See NAB Comments at 5-8.

8 See Comcast Comments at 38-39; NCTA Comments at 15-16; Verizon Comments at
14, 16.



"9 Commenters

language programming of interest to the local communities they serve.
also note the increase in the number of broadcasters multicasting or planning to
multicast® and the availability of HD programming™* as adding value to over-the-air
programming. In addition to traditional over-the-air television, the record reflects the
innovative programming delivery methods broadcast stations are beginning to employ,
including their own websites, websites offering aggregated video content,*? and
enabling mobile devices to receive digital broadcast television signals.*®

By offering a range of free quality programming options to millions of television
households, broadcast television remains an important factor in the video marketplace.
One commenter summarizes it best: “[B]Jroadcast television’s position in the media
marketplace [is] ‘one of the strongest local media franchises,” one that will dynamically
respond to marketplaces changes by developing new revenue streams for, among other
things, ‘digital multicasting and the Internet, as well as mobile TV revenues that will

arise in the near future.”*

® Comcast Comments at 39; see also Verizon Comments at 16; NCTA Comments at 15-
16.

19 ACA Comments at 8. For example, “This TV” will feature MGM films and TV shows
on multicast channels. Comcast Comments at 39. LATV will multicast its bilingual
music and entertainment programming. ld. MHz Networks will multicast ten
international networks. 1d. See also NCTA Comments at 15-16 (noting that “already a
new ‘network’ has been formed that will offer programming to broadcasters to fill these
multicast channels”).

1 Comcast Comments at 39 (reporting an increase of HD offerings by 57 percent over
the last year); see also NCTA Comments at 16.

12 Comcast Comments at 40-42.
13 Comcast Comments at 43.

14 Comcast Comments at 37-38 (quoting SNL Kagan, Market-by-Market Revenue
Projections, 2009 Radio/TV Station Annual Outlook 33).



Il. Unsubstantiated Allegations About Retransmission Consent Do Not Reflect
the Current Video Marketplace and Do Not Form the Basis for Government
Intervention

Unsubstantiated allegations about broadcasters’ supposed “market power” in
retransmission consent negotiations™ do not accurately reflect the marketplace and do
not form any basis for government intervention into the marketplace.'® When one
compares the market for video programming (in which broadcasters compete) with the
multichannel video programming distribution (“MVPD”) market, there is no contest:
broadcasters compete in a marketplace that is literally hundreds of times more
competitive than the MVPD market. Every single television broadcast station must
compete for both viewers and distribution with every other television broadcast station in
its local market, any regional news and sports networks carried by MVPDs in the
market, and the hundreds of channels of programming available on a nationwide
basis.’” A station must also compete with many of these sources for a share of local
advertising revenue. Competition to television broadcast stations continues to increase,

with the Commission counting 565 satellite-delivered national programming networks in

1> See ACA Comments at 5 (“[t]here exists an enormous disparity in market power
between broadcasters and smaller cable operators”); DIRECTV Comments at 18
(“network-affiliated broadcasters have become more aggressive in asserting their
market power”).

16 See DIRECTV Comments at 19-20 (“the Commission should consider measures to
ensure that broadcast programming: (1) is available at a reasonable price and without
interruption, and (2) includes sufficient local content to justify carriage”); ACA
Comments at 16 (“[tfihe Commission should consider closely the impact of
retransmission consent regulations on consumers and independent cable operators’
ability to compete in a competitive marketplace, and should act where necessary”).

1" See Empiris, LLC, The Economics Of Retransmission Consent, Jeffrey A. Eisenach,
Ph.D. (March 2009) at 12-18 (“Empiris”) (attached hereto as Appendix A).



2006, a number that more than doubled between 2000 and 2006.* In recent years, the
number of television broadcast stations also increased significantly, from 1663 stations
in 2000"° to 1758 by June 2008.%° In contrast, the MVPD market contains few
competitors—only a single cable operator and two DBS providers are available in most
local markets (and perhaps one or two more competitors if there is an overbuilder or
telecommunications provider offering video in the market).** Moreover, the MVPD
market is experiencing increasing concentration at the national and regional levels.??
The Commission itself has recognized the relative dominance of cable over
television broadcasters, explaining that, because the cable industry “by far remains the

123

dominant player in the MVPD market,”” cable operators still have market power that

provides them the incentive and ability to “silence the voice of competing speakers with

n24

a mere flick of the switch™™ and an ever-increasing incentive to “drop local broadcasters

8 Empiris at 14.

19 See FCC, Broadcast Station Totals as of September 30, 2000, available at
http://fjallfoss.fcc.gov/edocs _public/attachmatch/DOC-207845A1.doc (visited Jun. 5,
2009).

20 See FCC, Broadcast Station Totals as of June 30, 2008, available at
http://www.fcc.gov/mb/audio/totals/bt080630.html (visited Jun. 5, 2009).

1 See Annual Assessment of the Status of Competition in the Market for the Delivery of
Video Programming, Thirteenth Annual Report, 24 FCC Rcd 542, 19 (2009) (“13™
Annual Video Competition Report”) (“relatively few consumers have a second wireline
alternative”); Empiris at n. 36 (“The consolidation among cable operators that is leading
to higher concentration shows some signs of being offset by the entry of telephone
companies, but concentration will remain high relative to the market for programming,
as barriers to entry are substantial.”).

22 Empiris at 18-21 (discussing increasing levels of national concentration and regional
clustering in the MVPD industry).

23 Carriage of Digital Television Broadcast Signals, Third Report and Order, 22 FCC
Rcd 21064 1 49 (2007) (“Viewability Order”).

24 \liewability Order at f 50 (citing Turner Broadcasting System, Inc. v. FCC, 520 U.S.
180, 197 (1997) (internal quotes and citations omitted)).



in favor of other programmers less likely to compete with them for audience and
advertisers.””> The Commission also found that “[a]s cable capacity and the number of
cable programming networks have grown, the fragmentation of the market for video
programming has accelerated, further weakening broadcast stations.”*

Moreover, contrary to the contentions of DIRECTV,?’ the Commission has never
held that any broadcaster, on its own, wields market power over any individual MVPD or
class of MVPDs sulfficient to justify any remedial FCC action. Only the vertical
combination of broadcast programming content with a subscription multichannel
distribution platform has ever been found to result in any entity having sufficient

incentive and ability to withhold broadcast programming for the Commission to

determine that intervention was needed.?® And, the case-specific findings analyzed only

%5 \liewability Order at 51 (emphasis added).
2% |d. at 1 49.
" DIRECTV Comments at 18.

28 See General Motors Corporation and Hughes Electronics Corporation, Transferors
And The News Corporation Limited, Transferee, Authority to Transfer Control,
Memorandum Opinion and Order, 19 FCC Rcd. 473 (2004) (“News-Hughes
Order”)(imposing conditions on News Corporation’s acquisition of an interest in
DIRECTYV to prevent withholding of News Corporation-controlled programming,
including broadcast programming, from MVPDs competing with DIRECTV); News
Corporation and the DIRECTV Group, Inc., Transferors, and Liberty Media Corporation,
Transferee, for Authority to Transfer Control, Memorandum Opinion and Order, 23 FCC
Rcd 3265 (2008) (imposing conditions on the transfer of an interest in DIRECTV from
News Corporation to Liberty Media Corporation to prevent withholding of programming,
including broadcast programming, from competing MVPDs). The Commission very
recently relieved News Corporation of the obligation to comply with the retransmission
consent arbitration conditions, stating that they were no longer needed because News
Corporation divested its interest in DIRECTV: “The divestiture of DIRECTYV restores
News Corp.’s pre-transaction bargaining position. There is thus no further need for the
conditions. Moreover, as News Corp. points out, withholding its programming from
MVPDs would cause News Corp. to lose programming revenues that could not be offset
by any increase in DIRECTV'’s subscription revenues.” General Motors Corporation and
Hughes Electronics Corporation, Transferors And The News Corporation Limited,



the market position of the particular broadcaster in question. It did not address the
position of all broadcasters, nor even a class of broadcasters. Rather, vertical
integration was essential to the Commission’s analysis in the News-Hughes Order and
thus its findings and conclusions there are irrelevant to a general statement about the
relative positions of broadcasters and MVPDs in retransmission consent negotiations.

Broadcast television stations compete for distribution, viewers and advertisers
with hundreds of stations and networks. In contrast, MVPDs, as multichannel providers,
only compete with a handful of other multichannel distributors. No other market within
the communications industry is more competitive than the market in which broadcasters
compete.” MVPDs' desire to carry television broadcast signals stems from broadcast
stations’ ability to remain vibrant sources of unique programming content, in spite of—or
perhaps because of—the intense and growing competition that stations face. But
“[s]urviv[ing] in a sea of competition” ** does not translate into market power generally,
and certainly not vis-a-vis highly concentrated MVPDs. In short, the idea that

broadcasters have undue negotiating power stemming from their local presence and

Transferee, Authority to Transfer Control, Memorandum Opinion and Order, MB Docket
No. 03-124, FCC 09-50 (rel. June 15, 2009).

29 Not only must broadcasters compete with hundreds of other programming networks,
but they must do so while subject to ownership limitations that do not exist for other
programmers. A single entity may own an unlimited number of non-broadcast
programming networks. Additionally, DBS and other non-cable MVPDs can establish
vertical relationships with an unlimited number of programming networks. Even cable
operators are limited only by channel occupancy limits, not outright caps, on vertical
integration. 47 C.F.R. 876.504 (no more than 40% of a system’s channels can be
occupied by a cable operator’'s own programming networks). Ownership of television
broadcast stations, by contrast, is capped at both the local and national levels, and no
more than one major television broadcast network can be owned by the same entity.
See 47 C.F.R. § 73.3555(b), (e); 47 C.F.R. 8§ 73.358(Q).

%0 Jonathan Levy, Marcelino Ford-Livene and Anne Levine, OPP Working Paper No. 37,
Broadcast Television: Survivor in a Sea of Competition (Sept. 2002) at 3.



appeal to their communities is not grounded in any market realities or economic theory,
and is contrary to the Commission’s own conclusions about the functioning of the

retransmission consent marketplace.*!

lll. The Retransmission Consent Process Functions as Congress Intended and
Yields Public Interest Benefits

As demonstrated herein, in past pleadings, and in prior Commission decisions,
the retransmission consent regime is not broken or in need of reform.3? In 1992,
Congress specifically granted broadcast stations the right to control others’
retransmission of their signals, and to negotiate the terms of such retransmission
through private agreements.*® The legislative history of Section 325 demonstrates that
Congress intended to create a “marketplace for the disposition of the rights to retransmit
broadcast signals” and did not intend the government to “dictate the outcome of ensuing
marketplace negotiations.”** Given Section 325's clear language and legislative history,
the Commission has consistently and correctly concluded that “Congress did not intend

that the Commission should intrude in the negotiation of retransmission consent.”*

31 Retransmission Consent And Exclusivity Rules: Report To Congress Pursuant To

Section 208 of the Satellite Home Viewer Extension and Reauthorization Act of 2004,
2005 WL 220670 1 44 (Sept. 8, 2005) (“SHVERA Report”) (MVPDs and broadcasters
“negotiate in the context of a level playing field.”).

32 SHVERA Report 1 34 (“we do not recommend specific statutory revisions or propose
to revise related Commission regulations” pertaining to retransmission consent).

3347 U.S.C. § 325(b). Section 325 of the Communications Act of 1934, as amended
(the “Act”) unequivocally states that no MVPD “shall retransmit the signal of a
broadcasting station” except “with the express authority of the originating station.” 47
U.S.C. § 325(b)(1)(A).

3 3. Rep. No. 92, 102d Cong., 1st Sess. 1 (1991) at 36.

% Implementation of the Satellite Home Viewer Improvement Act of 1999;
Retransmission Consent Issues: Good Faith Negotiation and Exclusivity, 15 FCC Rcd
5445, 5450 (2000) (“Good Faith Order”). Accord Implementation of the Cable



Instead, as the Commission has recognized, Congress chose to allow the terms and
conditions of carriage to be negotiated by broadcasters and MVPDs, subject only to a
mutual obligation to negotiate in good faith. Although this system has worked effectively
for over 15 years, two commenters (ACA and DIRECTV) claim that the system needs
radical change. But they offer no evidence of any broadcaster failure to negotiate in

good faith or any other flaw in the market-based system created by Congress.

A. Neither ACA Nor DIRECTV Provide Any Evidence of Broadcaster Failure
to Negotiate in Good Faith

Although the Commission posed questions on numerous issues associated with
video competition, ACA focused its comments exclusively on a single topic:
retransmission consent.*® A significant portion of ACA’s comments concerns the terms
of retransmission consent agreements. Although ACA'’s description of the agreement
terms is lengthy, none of the agreement terms ACA complains about demonstrate any
problems with retransmission consent. By reporting that cable operators are paying
some combination of fees®” and in-kind compensation in the form of carriage of affiliated

programming,® carriage of multicast programming streams,*® advertising time,*® or joint

Television Consumer Protection and Competition Act of 1992, 8 FCC Rcd 2965, 3006
(1993).

% See generally ACA Comments. ACA has requested to incorporate into the record in
this proceeding 12 pleadings filed as far back as July 2003. All of these pleadings
already have been reviewed in connection with the proceedings in which they were
filed, and many of them were filed in proceedings which are no longer pending. ACA
does not explain how material filed throughout the past six years could be “pertinent” to
this proceeding, which focuses on July 1, 2006 — June 30, 2008.

37 ACA Comments at 5-7.

3 ACA Comments at 9. ACA inaccurately and misleadingly calls this “tying” rather than
carriage of affiliated programming. NAB reiterates its objection to claims that
broadcasters engage in “tying.” As explained in many previous filings, broadcasters do



marketing,** ACA has merely provided a laundry list of the very types of compensation
that the Commission considers to be presumptively consistent with the obligation to
negotiate in good faith.*? This discussion provides no basis for any change to the
retransmission consent system envisioned by Congress.

ACA’s comments repeatedly cite the results of a commissioned “survey” which
contains flaws ranging, from unexplained gaps to subjective and leading questions that
do not appear designed to elicit objective responses.*® For example, the survey reports

that it has 246 ACA member “respondents,” but does not explain whether each

not coerce MVPDs to take “bundles” of affiliated programming and broadcast stations
on a “take-it-or-leave-it” basis. See, e.g., Reply Comments of the National Association
of Broadcasters in MB Docket No. 07-198 at 5-10 (filed Feb. 12, 2008) ("NAB Reply
Comments”). Some broadcasters offer to negotiate for carriage of additional
programming as part of retransmission consent but they do not engage in unreasonable
or illegal “tying.” It is standard industry practice for broadcasters with affiliated
programming channels to offer to negotiate retransmission consent for the broadcast
station separately.

39 ACA Comments at 8.
40 ACA Comments at 9.
41 ACA Comments at 10.

2 Good Faith Order, 15 FCC Rcd at 5469-70. In implementing the good faith
negotiation requirement, the Commission identified the following as examples of
bargaining proposals that are presumptively consistent with good faith negotiation
requirement: (1) proposals for compensation above that agreed to with other MVPDs in
the same market; (2) proposals of compensation that is different from what is offered by
other broadcasters in the same market; (3) proposals for carriage conditioned on
carriage of any other programming, such as a broadcaster's digital signals, an affiliated
cable programming service, or another broadcast station either in the same or a
different market; (4) proposals for carriage conditioned on a broadcaster obtaining
channel positioning or tier placement rights; (5) proposals for compensation in the form
of commitments to purchase advertising on the broadcast station or broadcast-affiliated
media; and (6) proposals that allow termination of retransmission consent agreement
based on the occurrence of a specific event. Congress has also noted that, in
marketplace negotiations with cable operators, stations could appropriately seek a
variety of types of compensation, including monetary compensation and the right to
program an additional channel. S. Rep. No. 92, 102d Cong., 1st Sess. at 36 (1991).

*3 See ACA Comments at 5-10, Appendix 2.

10



“respondent” represents a single cable system, a cable operator with multiple systems
in various markets, and/or various individuals who may work for the same system or
operator, so it is unclear what is meant by “respondent.” In addition, the survey
guestions presuppose, before asking for any facts, that retransmission consent costs
have risen for all of the surveyed ACA members. For example, the second question
asks: “How have rising retransmission consent costs affected your business?"** The
survey also asks how much each respondent’'s company paid in total retransmission
fees to all broadcasters in 2008 as compare to what they anticipate paying in 2009.%
But since this survey question does not seek any information on how many stations
were carried in 2008 versus 2009, there is no way to know whether reported increases
result from the carriage of additional stations or more money per station carried.

The leading tone of the survey persists in questions and multiple choice answers
about the terms that ACA members have agreed to in their retransmission consent
deals (e.g., “What do you have to provide this year?” rather than a more objective “What
did you agree to provide this year?”; “My company must carry...” rather than “My
agreement provides for carriage of ...”). ACA may have phrased its survey questions
and answers in terms of mandates, but this does not prove that the agreements
reported in the survey resulted from anything other than fair, arms-length, market-based

negotiations.*°

4 ACA Comments at Appendix 2, Question 2.
4> ACA Comments at Appendix 2, Question 3.

“*®In spite of the biased Q&A, the survey shows that several of ACA’s chief complaints
about retransmission consent do not even affect a majority of its members. In view of
ACA'’s repeated allegations about “tying,” for example, one would expect most ACA
member deals to involve in-kind compensation for retransmission consent in the form of
carriage of affiliated programming. Yet only 27% of ACA members are currently parties

11



Nor does DIRECTYV present any evidence of broadcaster failure to negotiate in
good faith.*’ Indeed, as far as NAB can determine, despite DIRECTV's claims that
broadcasters are “demand[ing] patently unreasonable terms and conditions” for
retransmission consent,*® it has never filed a single good faith negotiation complaint
with the FCC. The fact remains that thousands of individual agreements have been
negotiated since broadcasters were granted retransmission consent rights by statute,
and no broadcaster has ever been found by the Commission to have breached its
obligation to negotiate in good faith with MVPDs. DIRECTV has presented nothing to
substantiate its request that the Commission consider new regulation of the

retransmission consent process.

B. Empirical Data Shows that Retransmission Consent Benefits
Consumers

NAB urges the Commission to consider hard empirical data as it considers
retransmission consent issues within the context of this proceeding, instead of
subjective and unsubstantiated generalizations. Jeffery Eisenach, Ph.D. of Empiris,

LLC, has recently conducted a study on the economics of retransmission consent.*°

to retransmission consent agreements that involve carriage of affiliated non-broadcast
networks, and the figures are even lower for the smaller systems that ACA usually
contends are the most overburdened (i.e., 22% for systems with 1000 or fewer
subscribers, and 18% for systems with less than 500 subscribers). ACA Comments at
Appendix 2, Question 4.

“” DIRECTV Comments at 18. Although its comments contain vague, unsubstantiated
references to “higher retransmission consent fees,” “frequent threats to withhold
stations,” “more withheld signals,” DIRECTYV offers no evidence of any such conduct by
broadcasters—not even a single anecdote. Id.

48 DIRECTV Comments at 18.

9 See Empiris, LLC, The Economics Of Retransmission Consent, Jeffrey A. Eisenach,
Ph.D. (March 2009) at 12-18 (“Empiris”) (attached hereto as Appendix A).

12



Key findings of the Empiris study include: (1) broadcasters are more vulnerable to
economic losses from retransmission consent disputes than MVPDs; (2) programming
costs account for a relatively small proportion of cable operators’ revenues, and this
proportion is falling; (3) retransmission consent fees are trivial when compared with
cable operators’ revenues and costs, and are not responsible for rising cable rates; and
(4) negotiating impasses that cause interruptions in access to broadcast signals are
extremely rare. The result is an economically efficient regime that “ultimately benefits

consumers by enriching the quantity, diversity, and quality of available programming.”°

1. Service Interruptions Due to Retransmission Consent Disputes
are Extremely Rare

The Empiris study analyzed news coverage of retransmission consent disputes
during the timeframe from January 2006 through December 2008.>* During that time,
Broadcasting and Cable reported a total of eight retransmission consent disputes that
led to carriage interruptions, four of which involved cable operators, while the other four
involved Dish Network.>® The study captured the timeframes associated with the
interruptions and measured them against several benchmarks. The Empiris study found
that the service interruptions affected only 0.0089 percent—that is, less than one one-
hundredth of one percent—of annual television viewing hours in the United States.>

Put another way, the interruptions meant that, during this period, the average American

*0 Empiris at 41. This conclusion is in accordance with the Commission’s own
conclusion that “consumers benefit” when MVPD carriage of broadcast programming is
arranged through retransmission consent. SHVERA Report at § 44.

>1 Empiris at 34-40.
2 Empiris at 34.
>3 Empiris at 40.

13



was unable to watch his/her first choice television channel for a total of 16 minutes per
year.>* The impact of the disputes is so small that television viewers are many times
more likely to experience a total cable outage or electrical outage than to lose access to
their favorite broadcast channels.*

Broadcasters also have a strong incentive to avoid these disputes. For MVPDs,
the potential loss associated with carriage interruptions is a loss of subscribers—which
is an eventual loss, not an immediate one. For a broadcaster, on the other hand, failure
to successfully reach agreement means both lost retransmission consent compensation
and lost advertising revenue—and the losses are immediate.® Broadcasters thus have
a strong incentive to remain at the table during retransmission negotiations and not to

withhold their programming even temporarily.

2. Television Broadcasters Are Not Responsible for MVPD Rate
Hikes

The idea that MVPDs are being forced to raise their rates to pay retransmission
consent fees®’ also is not borne out by actual facts. The total cost of all video
programming relative to MVPDs’ total expenses and total revenues is relatively small—

and is declining.>®® An Empriris analysis of SNL Kagan data shows that in 20086, the

>4 Empiris at 40.

> Empiris at 40 (households are 24 times more likely to be without electricity and ten
times more likely to lack cable service than to lose a favorite broadcast channel due to a
retransmission consent dispute).

*5 Empiris at 21-23.

>” ACA Comments at 15-16 and Appendix 1, Question 6 (88% of cable operators
surveyed claim they already have or are planning to raise consumer prices this year
because of retransmission consent payments); DIRECTV Comments at 19 (higher
retransmission fees get passed on to subscribers).

8 Empiris at 24-30.

14



costs of all video programming represented only 36.3% of the expenses and 23.7% of
the revenue of major cable operators (down from 38.3% of expenses and 26% of
revenue in 2001).>° Programming costs represent an even smaller proportion of
expenses when the cable operators’ infrastructure investments and upgrades are taken
into account.®® At an estimated 2% of cable revenues today, monetary retransmission
consent compensation represents only a tiny fraction of cable companies’ growing
revenue base.®® Comments before the Commission in other proceedings already have
analyzed the cost per ratings point per subscriber of several major networks, and have
shown that MVPDs pay much more for non-broadcast programming than for broadcast

programming on a per-ratings-point basis.®> Accordingly, retransmission consent fees

%9 Empiris at 26.
0 Empiris at 28-29.

®1 Empiris at 31-33. Numerous previous studies, including studies by the Government
Accountability Office (GAO) have similarly concluded that retransmission compensation
does not result in higher cable rates. See, e.g., Jeffrey A. Eisenach, Economic
Implications of Bundling in the Market for Network Programming at 42 (“Criterion
Economics Study”), attached as Ex. A to Walt Disney Co. Comments in MB Docket No.
07-198 (filed Jan. 4, 2008); David C. Leach, The Effect of Retransmission Consent
Negotiations on the Price and Quality of Cable Television Service (July 10, 2007) at 3-4
and Attachment, submitted as Ex Parte in MB Docket No. 06-189 by CBS Corporation,
News Corporation, NBC Universal and The Walt Disney Company (July 17, 2007);
GAO, Issues Related to Competition and Subscriber Rates in the Cable Television
Industry, GAO-04-8 at 28-29; 43-44 (Oct. 2003). Experts generally link rising cable
rates to a lack of competition in the MVPD marketplace. See, e.g., GAO, Issues Related
to Competition and Subscriber Rates in the Cable Television Industry, GAO-04-8 at 9-
11 (Oct. 2003) (competition to an incumbent cable operator from a wireline provider
resulted in cable rates that were 15% lower than in markets without this competition);
GAO, Telecommunications: Wire-Based Competition Benefited Consumers in Selected
Markets, GAO-04-241 (Feb. 2004) (communities with overbuild competition experienced
an average of 23% lower rates for basic cable and higher quality service).

®2 One broadcaster recently analyzed license fees and ratings for ten widely distributed
non-broadcast programming networks from September 2006 — September 2007 and
compared them to the ratings for ten of its local television broadcast stations during the
same time period. See Reply Comments of Hearst-Argyle Television, Inc. (“Hearst-
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paid for the television signals that subscribers value most are not responsible for rising

consumer rates.

IV. The Commission Should Reject DIRECTV’s Misplaced Arguments Regarding
Significantly Viewed Signals, Content Regulation and Program Exclusivity

DIRECTV complains that the Commission’s implementation of the carriage of
significantly viewed stations by satellite carriers deters DBS carriage of significantly
viewed stations.®®* The Commission has heard these complaints before, has rejected
them for sound and valid reasons, and should continue to do so. As DIRECTV points
out, its arguments about equivalent bandwidth and the Commission’s comparative bit
rate approach already are before the Commission in a petition for reconsideration of the
agency’s satellite significantly viewed decision,®® which means that they should be

addressed in the context of that proceeding. NAB and others have previously observed

Argyle”), MB Docket No. 07-198 at 7-10 (February 12, 2008). The average monthly
license fee for the ten non-broadcast networks was about 91 cents, and they garnered
an average full-day rating of 0.696. Id. at 8, Table 1. The ten television broadcast
stations enjoyed an average full-day rating of 15.525. Id. at 9, Table 2. The
broadcaster concluded that if the stations were compensated at the same rate as the
other programmers, then retransmission consent would cost $20 per subscriber per
month. Id. Hearst-Argyle explicitly stated at the time that it “has, of course, never
proposed to any ACA member or any other MVPD a retransmission fee of $20.00 per
subscriber per month,” but it correctly notes that such a fee could not be deemed
inappropriate or unlawful given the fees being negotiated in the marketplace for lower-
rated, less popular programming. Id. at 9-10. DIRECTV seeks to mischaracterize
Hearst-Argyle’s Reply Comments by presenting them as a threat to start charging
MVPDs $20.00 per subscriber per month. DIRECTV Comments at 19. As
demonstrated above, this characterization is in no way supported by the cited Hearst-
Argyle filing.

3 DIRECTV Comments at 21.

% 1d. (citing Petition for Reconsideration of DirectTV, Inc. and EchoStar LLC, MB Docket
No. 05-49 (filed Jan. 26, 2006)). DIRECTYV also raised this issue in connection with the

13™ Annual Video Competition Report. See Comments of DirecTV, Inc., MB Docket No.

06-189 (filed Nov. 24, 2006) at 17-19.
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that DIRECTV provides no factual support for its complaint that it is technically too
difficult to comply with the Commission’s implementation of the statute.®® The
Commission previously considered and rejected this argument, recognizing that to read
the equivalent bandwidth requirement out of SHVERA would result in the very type of
material discrimination that Congress sought to proscribe. Moreover, equipment and
technology already exist to permit satellite carriers to comply with the Commission’s
comparative bit rate approach.

DIRECTV’s suggestion that the Commission take steps to ensure that broadcast
stations carried pursuant to retransmission consent “include sufficient local content to

justify carriage” ®°

should be rejected because it is contrary to law. The retransmission
consent statute does not authorize the Commission to make content-based
determinations about which stations qualify for carriage pursuant to retransmission
consent. Such an approach would raise a variety of First Amendment and possibly
other constitutional issues. Under the statute, no commercial television broadcast
station’s signal can be retransmitted without its consent.

The Commission also should reject DIRECTV'’s attack on program exclusivity

rules.®” Arms-length business negotiations between broadcasters and programming

providers (including networks and syndicators) are the source of broadcasters’

% See Joint Opposition of the National Association of Broadcasters and of the ABC,
CBS, FBC, and NBC Television Affiliate Associations to Petition for Reconsideration in
MB Docket No. 05-49 (filed March 2, 2006). See also Reply Comments of the National
Association of Broadcasters in MB Docket No. 06-189 (filed Dec. 29, 2006) at 7-9.

% DIRECTV Comments at 19-20 (“the Commission should consider measures to ensure
that broadcast programming: (1) is available at a reasonable price and without
interruption, and (2) includes sufficient local content to justify carriage.”)

%" DIRECTV Comments at 18.
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exclusive rights to carry certain programming. Statutory provisions and Commission
rules cited by DIRECTV merely allow broadcasters to enforce the exclusive rights that
they already have bargained for and paid for in the marketplace. Broadcasters’ ability to
enforce these rights connects directly to their ability to offer programming that meets the
needs and interests of their communities. These exclusive rights allow stations to
attract viewers and generate advertising revenue that is used to pay all of the expenses
of running a station, including the news and public affairs programming produced by
local stations.?® Importation of duplicative programming from other markets would
undercut stations’ audience ratings shares, which in turn reduce advertising revenues
and ultimately reduce the only source of revenue available to free over-the-air broadcast
stations. The Commission very recently affirmed the legitimacy and public interest
value of these program exclusivity provisions, stating that: “...we do not deem it in the
public interest to interfere with contractual arrangements that broadcasters have
entered into for the very purpose of securing programming content that meets the needs
and interests of their communities. Such interference would contradict our own

requirements of broadcast licensees and would hinder our public interest goals.”®®

% Studies show that broadcasters are airing more local news programming than ever
before. See, e.g., RTNDA, Television News Jobs and Salaries Decline As Amount of
News Increases, RTNDA/Hofstra University Survey Shows, Press Release (Apr. 19,
2009) (although local news jobs and salaries declined in 2008, stations set a record for
the amount of news on the air; the typical television station added a half-hour of local
news per weekday in 2008, setting a new record for the amount of news at 4.6 hours
per weekday).

%9 SHVERA Report at 1 50.
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V. Conclusion

As NAB and other commenters have observed, free over-the-air broadcast
television continues to play a vital role in the delivery of video programming to millions
of consumers. Broadcasters’ continued vibrance and significance does not equate,
however, to market power or undue bargaining power in retransmission consent
negotiations. To the contrary, retransmission consent is functioning as Congress
intended and is contributing to the quantity and quality of programming options available
to American television viewers. The Commission should therefore reject the repetitive
and baseless claims by a few commenters that the existing retransmission consent
rules need to be modified to provide MVPDs an advantage in free-market

retransmission negotiations.
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THE ECONOMICS OF RETRANSMISSION CONSENT

EXECUTIVE SUMMARY

Congress created retransmission consent in 19@hgare that broadcasters would be able to
negotiate in a free marketplace for fair compewsattdr their programming.

Examining retransmission consent from an econoraerspective, this study demonstrates that
retransmission consent achieves Congress’ intempdiepdose of establishing a market based
mechanism to ensure that broadcasters receiveamomacally efficient level of compensation
for the value of their signals. This compensatiimately benefits consumers by enriching the
guantity, diversity, and quality of available pragrming, including local broadcast signals.

In particular, the evidence demonstrates that:

The market for television programming is highly quatitive. The sellers’ side of the video
programming market (broadcasters) is relatively omeentrated and is becoming less
concentrated while the buyers’ side (the multiclerwideo program distributors market) is
experiencing consolidation at both the national kxudl levels. In 2006, the four MVPDs
with the largest shares served 63 percent of allPR\subscribers, up from 50 percent in
2002. National networks depend on just four pureteso reach nearly 70 percent of all
MVPD subscribers nationwide. Thus, broadcastemsaldave monopoly power, and are not
in a position to extract excessive retransmissiamsent fees from cable operators or other
program distributors.

Broadcasters are more vulnerable to economic lpssedosing viewers and advertising

revenues, from retransmission consent disputes dharmcable operators and other program
distributors. An MVPD'’s refusal to carry a natibmatwork, or even the threat of a refusal,
can significantly jeopardize that network’s ability operate efficiently, and in the worst

case, could cause that network to fail.

Overall, programming costs account for a small prbpn of cable operators’ revenues, and
this proportion is falling. Cable operators’ grgesfits increased from $48.96 per subscriber
per month in 2003 to $62.99 per subscriber per monR006, an increase of $14.04 or 29
percent. During that same period, programming eg@e per subscriber per month increased
from $15.63 to $18.47, an increase of $2.84 pesailer per month or just 18 percent.
Thus, cable operators’ profits per subscriber rbgeabout five times as much as their
programming expenses, or nearly twice as muchricepgage terms.

Retransmission consent fees simply cannot be reggerfor any significant portion of cable

operator’s increasing monthly fees. For many yezable operators refused to pay monetary
compensation for retransmission consent. Somentr@eransmission consent agreements,
however, include monetary compensation. While starhpensation is an important source
of revenue for broadcasters, it is trivial when pamned with cable operators’ revenues and
costs. Monetary retransmission consent fees arggbenl to increase by just $1.08 per
subscriber per month in the next decade; during Shee period, cable revenues per
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subscriber will go up approximately 45 times as mury $48.38. Retransmission consent
fees account for only two tenths of one percerttatle revenues today, and industry analysts
predict they will never rise above one percent.

» Concerns about negotiating impasses in retransmnisginsent negotiations are misplaced.
Analysis demonstrates that an American househadaosit 10 times as likely to experience a
complete cable system outage, and about 24 timdikedg to experience an electricity
outage, as it is to be deprived of its first-choitdevision channel because of a
retransmission consent dispute.

Overall, retransmission consent represents an etoally efficient regime that results in

reasonable compensation for the value of broadcpstgramming, and adoption of proposals to
repeal or weaken the system would harm consumeaneel
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l. I NTRODUCTION

Prior to 1992, cable operators were not requireccdmpensate broadcast television
stations for retransmitting local broadcast sigmaigheir cable systems. In the Cable Television
Consumer Protection Act of 1992 (Cable Act), Cosgrgave broadcasters the right to negotiate
with cable systems for reasonable compensatiorgfiemission consent”), or alternatively, to
require cable systems to carry their signals onramompensated basis (“must carry”). Initially,
cable operators refused to pay cash for broadsasignals, and broadcasters were forced either
to opt for “must carry” or to accept in-kind comgation. More recently, broadcasters and cable
systems have begun reaching retransmission comaggeeéments which include at least some
cash compensation.

Cable operators, understandably, would prefer tarmeto the pre-1992 era, when
broadcasters had no right to even negotiate forpemsation. They raise various objections to
the retransmission consent regime, arguing in esstrat broadcasters have market power, that
this market power allows broadcasters to extractasonably high compensation, and that this
unreasonable compensation translates into higket peices for cable television service. These
claims are most often heard during negotiationsr éhe terms of retransmission consent, as
cable operators seek to bring public pressure tar lmn broadcasters to accept lower
compensation.

This paper examines the performance of the retressgon consent regime from the
perspective of economic efficiency and consumefasel The evidence shows that broadcasters
do not have a negotiating advantage over prograinialitors (multichannel video programming
distributors, referred to as MVPDs), and that mraission consent has not led to excessive

payments from cable operators to broadcasters enptist and will not lead to excessive
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payments in the future. Rather, retransmissiorseonsimply provides broadcasters with a
means of obtaining an economically efficient lesElcompensation for their broadcast signals
which, while important from the perspective of ltoasters, is inconsequential from the
perspective of cable operators and their customé&gthermore, both broadcasters and cable
system operators have strong economic incentiveagtee on terms of carriage. Hence,
negotiating impasses are extremely rare and typidaief. The proportion of consumers
affected by such impasses is infinitesimally smdt. short, the current retransmission consent
regime is an economically efficient, market-basppraach to compensating broadcasters for the
value of their signals.

The remainder of this paper is organized as follo®sction Il provides a brief history of
retransmission consent, including the 1992 Cablé¢ &ud the evolution of retransmission
consent negotiations from “in kind” compensatiowaods monetary compensation for broadcast
carriage. Section Il explains the economics dfaressmission consent negotiations, including
specifically the relative bargaining power of broasters and cable operators as they seek to
negotiate agreements. Section IV analyzes cabiratps’ claims about the connections
between retransmission consent and subscriptiosegprifor consumers, and finds that
compensation for retransmission consent has ndtanpast and will not in the future have a
discernible impact on retail cable prices. Sectibraddresses concerns about the effect of
carriage interruptions resulting from impasses @transmission consent negotiations, and
demonstrates that the impact on consumers of sopasses is negligible. Section VI presents a

brief conclusion.
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. THE HISTORY AND EVOLUTION OF RETRANSMISSION CONSENT

Congress created retransmission consent in 19%hgare that broadcasters would be
able to negotiate in a free and competitive matkegpfor fair compensation for retransmission
and, in turn, resale of their broadcast signalshis Tsection explains Congress’ purpose in
establishing retransmission consent, and summatiEesesults of the retransmission consent
regime since it was put in place 17 years ago.

A. Before Retransmission Consent: ThePre-Cable Act Era

For nearly five decades, until passage of the CAblecable systems were able to charge
customers for viewing local broadcast signals withecompensating the broadcasters — or even
obtaining broadcasters’ permission — for the rightetransmit the station’s signal. At the same
time, however, broadcast stations were prohibitechfrebroadcasting or retransmitting another
broadcast station’s signal without consent.

Cable television in the U.S. dates to the late $94¢hen “community antennas” were
erected on mountains and hills in rural communitieorder to capture television broadcast
signals and distribute them to local residents whiald not receive clear signals using standard
antennas. By 1962, there were nearly 800 cabléersgs serving approximately 850,000
subscribers.

As cable grew from a purely “antenna” service ttulkfledged video competitor, the
issue of compensation for retransmission of brostdsignals by cable operators became
increasingly important. In 1959, based on its riptetation of Section 325 of the
Communications Act (which the FCC determined banmedlessbut notwired retransmission

of broadcast signals), the FCC ruled that the Adt mbt require cable systems to obtain

1. SeeNCTA, History of Cable (available at www.ncta.com/About/About/Historyafitle Television.aspx)
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broadcasters’ consent to retransmit their sighalfie FCC’s decision stood until passage of the
Cable Act in 1992.

On the other hand, the Commission grew increasioghcerned about the impact of the
importation of out-of-market broadcast signals kable operators on in-market broadcast
stations. Thus, in 1963, the Commission conditiotie grant of a microwave license to a cable
operator on the cable operator’'s agreement to ¢aergignal of the local broadcast statieand
it extended this “must carry” requirement to albleaoperators in 1966. In 1985, however, the
courts invalidated the FCC'’s must-carry rulesThus, until must-carry was reinstated by the
Cable Act (and, in 1997, upheld by the Supreme ;8wable operators were not obligated to
carry local broadcast stations on their systemd (aany did not).

On the copyright front, the Supreme Court ruled1868 (covering carriage of local
broadcast signals) and 1974 (covering carriageisihigt signals — i.e., carriage of broadcast
signals originating outside the local market), thristing copyright laws did not require cable
operators to compensate broadcasters for retraivagnibeir signal$. Thus, by the mid-1970s,

cable operators were required to carry local statidut neither the FCC nor copyright laws

2. SeeSenate Report 109-92 (Cable Television Consunmeftion Act of 1992) citing 26 F.C.C. 403, 429-
30 (1959).

3. SeeCarter Mountain Transmission Corp v. FC821 F.2d 359 (1963).

4. See2 F.C.C. 2d 725. See also See Federal Commumisa€ommissionRetransmission Consent and
Exclusivity Rules: Report to Congress Pursuant éztiSn 208 of the Satellte Home Viewer Extensiod a
Reauthorization Act of 200¢hereafter SHVERA Repoi) (Sep. 8, 2005) at 7.

5. SeeSHVERA Report 4; see alsQuincy Cable TV, Inc. v. FG@68 F.2d 1434 (D.C. Cir. 1985).

6. SeeTurner Broadcasting System, Inc., et al. v. Fed€ammunications Commission, et 520 U.S. 180
(1997).

7. See Cable Television Consumer Protection and CatigmeAct of 199X S. Rep. No. 102-92, 102d Cong.,
1«Sess., 1991; 1992 U.S.C.C.A.N. 1133) (here&uwmate Reporat 1175-77.

8. See e.g., Register of CopyrightSatellite Home Viewer Extension and Reauthorizafio) Section 109
Report(June 30, 2008) (hereaft8ection 109 Repgrat 2 (citingFortnightly Corp. v. United Artists TelevisipB92
U.S. 390 (1968) antieleprompter Corp. v. Columbia Broad. Sys.,,|4&5 U.S. 394 (1974)).
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required them to compensate broadcasters or to esafe copyright holders of broadcast
programming content.

The issue of copyright compensation for broadcasgramming content was addressed
by Congress in its 1976 rewrite of the Copyright. A€ongress determined in Section 111 of the
1976 Copyright Act that retransmission of the pamgming in broadcast signals — though
limited by FCC regulations — would be subject toyrpant of copyright royalties under a
statutory compulsory copyright license, but thataresmission of local broadcast signals did not
require cable operators to pay a broadcast stidtaretransmitting the station’s signdls.

Direct broadcast satellite (DBS) services emergethe 1970s and 1980s. In 1988, in
the Satellite Home Viewer Act, Congress permittadd( established a compulsory copyright
license for) DBS operators to retransmit prograngmirom distant, out-of-market broadcast
network stations, but limited that right to serviotherwiseunservedhouseholds, i.e., those
without the ability to receive local broadcast sity1°

The situation in the late 1980s, then, was thdilecaperators were permitted to
retransmit local broadcast programming, and brogtdest had no rights to even negotiate for
compensation. Furthermore, after the repeal oFtB€’s must-carry rules in 1985, neither cable
nor DBS systems were required to carry broadcasgramming on their systems. Thus,
MVPDs could pick and choose the local broadcasiosts of their choice, and restransmit and

sell those signals to their subscribers withoutigag the consent of the stations.

9. See Section 109 Repat 3-4. In 1972, the FCC imposed restrictions cstadt signal carriage which
effectively limited the ability of cable operatdsimport distant signals. Those rules were reggbaly the FCC in
1980, and then reinstated in 1988. Seetion 109 Repomt 3-5 (citing Federal Communications Commission,
Cable Television Report and Ordérocket No. 18397 (February 2, 1972) at Fibal Report and OrderDockets
20988 and 21284 (July 22, 1980); adnendment of Parts 73 and 76 of the CommissionlesRRelating to
Program Exclusivity in the Cable and Broadcast Istties 3 FCC Rcd 5299 (1988).

10. Seee.g., Section 109 Report at 83.
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B. The 1992 Cable Act

As cable grew rapidly in the late 1980s and ea®§0k, Congress became concerned that
it had tilted the competitive playing field too far favor of cable and against broadcasters —
indeed, that it had created a “distortion in thdea marketplace that threaten[ed] the future of
over-the-air broadcasting [by supporting] a systerder which broadcasters in effect subsidize
the establishment of their chief competitots. It responded by passing the 1992 Cable'Act,
which created the retransmission consent regimedotage of local broadcast programming by
cable operators and re-imposed must-carry obligatio/nder the Cable Act, broadcasters must,
every three years, choose between must carry drahsenission consent. If they choose must
carry, they are guaranteed carriage on cable sgstgmrating within their broadcast footprints,
but receive no compensation; if they choose retnésson consent, they are not guaranteed
carriage, but have the right to “negotiate in gémith” for compensatior®

In passing the Cable Act, Congress specificallpgazed that the market for broadcast
programming had changed dramatically. The Sereggert accompanying the bill noted, for
example, that when the FCC originally interpretextttdn 325 of the Communications Act to
allow free retransmission by cable (in 1959), “eabystems had few channels and were limited

to an antenna function of improving reception oy broadcast signals,” so that the FCC’s

11. See Senate Repa@t 1168.

12. Cable Television Consumer Protection Act of2,9%ub. L. No. 102-385 (1992); the FCC'’s implenmegpti
regulations are at 47 C.F.R § 76.55-62 (cable wausy) and 47 C.F.R. § 76.64 (cable retransmissiorsent).

13. In passing the Cable Act, Congress recognizatidatellite operators were treated differenttynfrcable
operators in the 1976 Copyright Act, and thus dad impose retransmission consent on DBS. It exdnd
retransmission consent to DBS operators in 199B8drSatellite Home Viewer Improvement Act (SHVIAhile at
the same time permitting DBS operators to carryalldgroadcast signals even to households that wete n
“unserved.” DBS operators are not subject to thestncarry requirement. However, if they chooseday any
local broadcast stations, they are required toyatrstations that have elected must carry (ttericone, carry all”
rule). SeeSHVERA Reporat 1113-14. SHVIA was extended in 2004 by thel$at Home Viewer Extension and
Reauthorization Act of 2004, Pub. L. No. 108-44002) (SHVERA); implementing regulations are at 4F.Q.
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“interpretation had little practical consequencss)(@nd did not unreasonably disrupt the rights
that broadcasters possess in their signdlddowever, the report continued,

That situation... has changed dramatically. Cabléegys now include not
only local signals, but also distant broadcastagand the programming of cable
networks and premium services. Cable systems cempih broadcasters for
national and local advertising revenues. Broadaighals, particularly local
broadcast signals, remain the most popular progtamnearried on cable
systems, representing roughly two-thirds of theving time on the average cable
system. It follows logically, therefore, that a yesubstantial portion of the fees
which consumers pay to cable systems is attribatablthe value they receive
from watching broadcast signals. Due to the FC@&rpretation of section 325,
however, cable systems use these signals witheutdéo seek the permission of

the originating broadcaster or having to compendaeroadcaster for the value
its product creates for the cable operator.

The effect of retransmission consent, the reporickmled, would be to “establish a
marketplace for the disposition of the rights tvaesmit broadcast signals” without “dictat[ing]
the outcome of the ensuing marketplace negotidtiohsnegotiations which, Congress
recognized, might result in monetary compensatiotkind compensation, or no compensation
at all*®

In addition to creating retransmission consent, @able Act also reinstated the must-
carry obligation. As with retransmission consdéstdecision to do so was motivated by a sense
that the competitive field had become tilted indawf cable operators. Referring to the
concerns that led Congress to embrace must-caittyeirCable Act of 1984, the Senate Report
found that

The subsequent demise of local television [afterstroarry was
overturned in 1985], the growth of the cable indyseind the fact that no

8§76.66. SHVERA also made several changes in thguatsory license regime affecting distant signatiage by
DBS operators. SeeHVERA Repott 7115-16).

14. See Senate Repa@t 1168.

15. See Senate Repa@t 1168.

16. See Senate Rep@t 1168-1169.
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effective competition to local cable systems hagetiped in the interim, have
created just the competitive imbalance that the Qittee feared in 198%.

Thus, the Cable Act established a market-based anesth for the determination of
compensation for carriage of broadcast signals ByPMs, based on voluntary agreements
between broadcasters and operators, while at the 8me (by re-imposing must carry) ensuring
that cable operators and consumers would contmbhave access to all broadcast channels.

C. Retransmission Consent in Practice

Not surprisingly, cable operators opposed the metrassion consent and must carry
provisions of the Cable Act. Once it passed, th@yerally refused to pay cash compensation for
broadcast signals. Instead, they have negotiatete smreements with some broadcasters that
provided no consideration and other agreementshichwthe broadcaster granted the MVPD
permission to carry its signal in exchange for Kind” compensation (such as “free”
advertising) or for an agreement that the cableaipewould carry affiliated content (such as
local news and weather channels, or affiliatedealetworks). As the FCC explained in 2005,

During the first round of retransmission consergatiations, broadcasters
initially sought cash compensation in return fdraesmission consent. However,
most cable operators — particularly the largesttiplel system operators (MSOSs)
— were not willing to enter into agreements forhgaand instead sought to
compensate broadcasters through the purchase dodrtisthg time, cross-
promotions, and carriage of affiliated channelsany broadcasters were able to
reach agreements that involved in kind compensatipnaffiliating with an
existing non-broadcast network or by securing agei of their own newly-
formed non-broadcast networks. Broadcast statithieg insisted on cash
compensation were forced to either lose cable ag&rior grant extensions
allowing cable operators to carry their signala@tcharge until negotiations were
complete®®

Despite their success in fending off broadcastfferts to win monetary compensation,

cable operators, sometimes joined by DBS operatorgjnued to argue that broadcasters had an

17. See Senate Repat 1187.
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unfair advantage in negotiations and that retrassiom consent should be weakened or
repealed? Perhaps not coincidentally, these arguments kevaed to surface at times when
policymakers were showing increasing concern akisitg cable television raté8. To counter
the resulting criticism, some cable operators adg(mecorrectly, as shown below) that rising
programming costs were to blame for rising cablegs; and retransmission consent was largely
responsible for rising programming costs.

In early 2000s, broadcasters began to negotiatansghission consent agreements that
included monetary compensation with DBS operat@igphone companies entering the video
market, and ultimately cable operat67sOne result was that cable and DBS operators edu
their criticism of retransmission consent, warnithgt paying monetary compensation would
force them to raise their prices even fasfer.

Over the years, cable and DBS operators have pwafd several proposals to weaken
retransmission consent, including: (1) replacing@ tturrent obligation of broadcasters to
“negotiate in good faiti#* with binding arbitration; (2) allowing cable systs to import more

duplicating broadcast signals from other (moreasitmarkets; (3) limiting broadcasters’ ability

18. SHVERA Repodt 710.

19. See, e.g.Jn the Matter of Inquiry on Rules Affecting Competi in the Television Marketplace
(Comments of Joint Cable Commenters) MB DocketMu28 (March 1, 2005) at 6.

20. While one can reasonably debate the appropmateic for measuring the price of cable televisitris
indisputable that the monthly subscription rate dable TV service increased faster than the raténftdtion
throughout the 1990s

21. See,e.g., Federal Communications Commissim,the Matter of Annual Assessment of the Status of
Competition in the Market for the Delivery of VidBoogramming MB Docket No. 06-189 (Comments of the
Coalition For Retransmission Consent Reform) (N&®4.2006), at 4-5 (hereafter Coalition Comments).

22. While retransmission consent agreements arfidenitial, it appears that the first significanteoim which a
cable operator agreed to pay monetary compens#bice broadcaster in exchange for the right to canat
broadcaster’s signal was reached in 2@®&eCraig Moffett et alU.S. Media: Cash for Retrans a Net Positive for
TV Stations, But Full Financial Benefit Will LikeRequire PatienceBernstein Research (Mar. 21, 2006), a58e
alsoJohn Higgins, Cable, Broadcast Battles BBiadcasting & Cabl€Feb. 6, 2006); an8HVERA Report 110.

23. See Coalition Comments at 6.
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to negotiate cable carriage of affiliated cablenweks and affiliated broadcast stations; and, (4)
barring broadcasters from requesting cash-for-@gef® The FCC has had multiple proceedings
to examine such proposals, but at the end of tiidda rejected them all.

Cable and DBS operators have also attempted taeinde retransmission consent
negotiations by filing complaints with the FCC ang that broadcasters were failing to
“negotiate in good faith.” For example:

e In August 2001, the FCC ruled on a complaint filgdEchostar against Young Broadcasting
alleging that Young failed to negotiate in goodHai The Commission denied the Echostar
complaint, noting that the “back and forth” thatdh@ken place between the parties was
evidence of “precisely the judgment that Congremsegally intended the parties to resolve
through their own interactions and through the reffof each to advance its own economic
self-interest.” Moreover, the Commission foundttEzhostar had abused the complaint
process by systematically demanding confidentidtityvarious documents while selectively
making portions of those documents available tanledia?®

e In January 2005, Cox filed a complaint allegingttiNexstar Broadcasting Group and
Mission Broadcasting were failing to negotiate ood faith in their efforts to win monetary
compensation for their broadcast signals, but fkpute was settled before the FCC could
rule on the complairft’

e On January 4, 2007, the Commission issued an @etgying an October 2006 complaint by
Mediacom against Sinclair Broadcasting for failtoghegotiate in good faith over carriage of
13 Sinclair stations. The Order concluded thatisTtispute, at bottom, arises from a
fundamental disagreement between the parties teeappropriate valuation of Sinclair's
signals. Such disagreements, without more, howearer,not indicative of a lack of good
faith. Even with good faith, impasse is possibfe.”

24. The “good faith negotiation” obligation wasddoed by the FCC in 2000 SeeFederal Communications
Commission,Implementation of the Satellite Home Viewer Impnogmt Act of 1999: Retransmission Consent
Issues15 FCC Rcd 5445 (2000).

25. Seee.g., Charles B. GoldfartRetransmission Consent and Other Federal Rulestiffe Programmer-
Distributor Negotiations: Issues for Congre§Songressional Research Service, July 9, 2007edfter, CRS
Repor); SHVERAReportat 1139, 46.

26. SeeFederal Communications Commissidn, the Matter of EchoStar Satellite Corporation Young
Broadcasting, Inc. et al, Memorandum Opinion andl€rCSR-5655-C (August 6, 2001) at 7114, 35.

27. SeeCRS Reporat 31-32.

28. SeeFederal Communications Commissidn, the Matter of Mediacom Communications Corponatia
Sinclair Broadcast Group, Inc.: Emergency Retrarssioin Consent Complaint and Complaint for Enforosnfier
Failure to Negotiate Retransmission Consent Rightsood Faith, Memorandum Opinion and Ord&SR-7058-C
(January 4, 2007) at 124.
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Thus, despite the complaints of cable and DBS d¢pesathe FCC has consistently
refused to break with Congress’ intention to alloempensation for broadcast carriage to be
determined by good faith negotiations between #réigs. No broadcaster has ever been found
by the FCC to have breached its obligation to nagmtetransmission consent in good faith. In
its 2005 report to Congress, the Commission comcluthat the retransmission consent and
must-carry provisions were achieving their intendedls.

Together, must-carry and retransmission consenvigeothat all local

stations are assured of carriage even if theireangedi is small, while also allowing

more popular stations to seek compensation (cash-kind) for the audience

their programming will attract for the cable oredhte operator. Must-carry alone

would fail to provide stations with the opportunity be compensated for their

popular programming. Retransmission consent aloogldvnot preserve local

stations that have a smaller audience yet stifirdifee over-the-air programming
and serve the public in their local aré3s.

Despite the FCC’s continued support for retransimissonsent, it seems clear that cable
and DBS operators will continue to seek its dilntar repeal. The sections below analyze the
various arguments that have been advanced agatretgmission consent and demonstrate from
the consumer’s perspective that these argumentsitreut merit.

1. THE ECONOMICSOF RETRANSMISSION CONSENT NEGOTIATIONS

Proposals to weaken retransmission consent areiggdmat least in part on the
assumption that broadcasters possess the power mgoseé uneconomic terms or
supracompetitive prices on MVPDs. As this sectexplains, the evidence demonstrates
otherwise. First, the evidence shows that the etdide MVPD video programming (of which
broadcast programming is a part) is far less canatad and has lower barriers to entry than the
market for video distribution (i.e., the market fmable television), which is more concentrated

and for which barriers to entry are relatively highhus, cable operators possess greater market
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power, overall, than broadcasters. Second, thdeage demonstrates that both broadcasters and
cable operators have strong incentives to reackeaggnts, but that broadcasters likely suffer
higher losses as a result of negotiating impadsas ¢tlo cable operators. Thus, broadcasters
have, if anything, less bargaining power in retraission consent negotiations than do cable
operators.

A. Concentration and Mar ket Power in the Video Programming and Video
Distribution Markets

The outcomes of negotiations between broadcastetsVA/PDs are a function of the
bargaining power of each side. One way to thingualbargaining power is in terms of the
degree of monopoly power held by the upstreamrs@he broadcaster) and monopsony power
held by the downstream buyer (the MVPD). In a mearwith many sellers of perfectly
interchangeable products, and a single buyer, aljdning power rests with the buyer. The
buyer will pay the competitive price for the protugnd sellers will earn zero economic rents.
Conversely, in a market with a single seller anchynandifferentiated buyers, the seller will be
able to charge the monopoly price, and (assumirtgy éa constrained) will earn positive
economic rents.

The market for broadcast programming is neither use pmonopoly nor a pure
monopsony. Rather, both broadcasters and MVPDsg hadegree of market power, but for
significantly different reasons: Broadcasters poeddifferentiated products, which by nature are
associated with a degree of market (but not monypabwer. MVPDs, on the other hand,

possess monopsony power as a result of high caatentand barriers to entry.

29. SHVERA RepouHt 133.
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The evidence presented below shows that the mbmkerogramming is unconcentrated
and barriers to entry are low, while the marketvioleo distribution is concentrated and subject
to substantial entry barriers. Moreover, trendghase two markets are towards increasing
concentration in the market for distribution, anelcitasing concentration in the market for
programming. At the national level, the numbepraigramming options is increasing while the
distribution market is becoming more concentratedaaresult of consolidation among cable
operators. In local cable markets, mergers andtésy swaps” have resulted in an increase in
clustering — that is, markets in which a singleleaperator serves all or most of the households
in a broadcast viewing area. The increase in alugtdas placed cable operators in a stronger
bargaining position vis-a-vis broadcasters, whalpoe an inherently local produtt.

1 The Market for Video Programming is Highly Competitive

Broadcast content is part of the larger market tidevision programming. Thus,
broadcast networks compete directly with cable petw for viewing time and advertising
dollars in local television advertising markétsThe evidence demonstrates that the market for

television programming is highly competitive, witdw levels of concentration and rapid entry.

30. While broadcast programming is inherently Ipecatransmission negotiations often involve broatkrs
who own stations in multiple markets (e.g., Fisl@ymmunications) negotiating with MVPD operators who
distribute programming in many of those same markeg. Dish Network).

31. Both the FCC and the Department of Justice [Di@Ve embraced the existence of local advertising
markets. See, e.gln re Applications of Pegasus Broadcasting, LLCankferor, and Chancellor Media
Corporation of Los Angeles, Transfereeadopted Aug. 11, 1999, ¢ 40, available at
www.fcc.gov/Bureaus/Mass_Media/Orders/1999/fcc99&p8 In re Applications of NYNEX Corporation
Transferor, and Bell Atlantic Corporation, Transéer, for Consent to Transfer Control of NYNEX Cogpon and
Its SubsidiariesFile No. NSD-L-96-10, Memorandum Opinion & Ordadopted Aug. 14, 1997, at 55, available
at http://www.fcc.gov/Bureaus/Common_Carrier/Order§/a8cc97286.txt In re Applications of Shareholders of
Citicasters, Inc., Transferor, and Jacor Commurimas, Inc., TransferedMemorandum Opinion & Order, adopted
Sep. 17, 1996, 1 10, availablehtp://www.fcc.gov/Bureaus/Mass_Media/Orders/198636380.txt Press Release,
Department of Justicébry Broadcast Partners Abandons Deal with BasteaBcasting July 16, 1999, available
at http://www.usdoj.gov/atr/public/press_releases/¥2965.pdf Department of Justicéntitrust Division Merger
Challenges, Meredith Corp./First Media TelevisionL.. P., Sep. 16, 1998, available at
http://www.usdoj.gov/atr/public/4523h.htm.
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As shown in Figure 1 below, the FCC reports tharéhwere 565 satellite-delivered
national programming networks in 2006, that the bermmore than doubled between 2000 and
2006, and continues to increase. This evidencamtirentry is inconsistent with the notion of

market power for any incumbent programmers, brostécs included.

FIGURE1:
NUMBER OFNATIONAL SATELLITE -DELIVERED PROGRAMMING NETWORKS2000-2008?
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Competition authorities sometimes use measuresdafsiry concentration as indicators
of the potential for anticompetitive conduct. Tablbelow shows the prime-time audience share

of the six leading producers of television programgnas reported by Bernstein Research. Four

32. SeeFederal Communications Commissitmthe Matter of Annual Assessment of the Stat@aofpetition
in the Market for the Delivery of Video Programmifdpirteenth Annual Report, MB Docket No. 06-188r(J16,
2009); Federal Communications Commission at §2@effeer Thirteenth MVPD Reportl the Matter of Annual
Assessment of the Status of Competition in the dféok the Delivery of Video Programmintwelfth Annual
Report, MB Docket No. 05-255 (Mar. 3, 2006) [heteafTwelfth MVPD Report] , at 157; Federal
Communications Commissiolm the Matter of Annual Assessment of the Stat@oafpetition in the Market for
the Delivery of Video Programmingleventh Annual Report, MB Docket No. 04-227 (F&b2005), at 1145
[hereafter Eleventh MVPD Report]; Federal Commutiices Commissionin the Matter of Annual Assessment of
the Status of Competition in the Market for theil@ely of Video Programming enth Annual Report, MB Docket
No. 03-172 (Jan. 28, 2004), at §17; Federal Comaatinins Commissionin the Matter of Annual Assessment of
the Status of Competition in the Market for theilly of Video ProgrammindNinth Annual Report, MB Docket
No. 02-145 (Dec. 31, 2002), at 13; Federal Comoaiitins Commissionin the Matter of Annual Assessment of
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of the firms — CBS, Disney, NBC, and News Corpamat- own broadcast stations; two — Time
Warner and Viacom — do not.

The data show that the six-firm concentration ratiothe broadcast programming
industry has remained stable over time, at apprataiy 70 percent. Moreover, the Herfindahl-
Hirschman Index (HHI), the most commonly accepteshsure of industry concentration, has
decreased by nearly 100 points since 2000 — frognt®@B81%® The Department of Justice and
the Federal Trade Commission classify markets whdérme HHI is below 1,000 as
“unconcentrated,” and find that mergers in suchketsr are “unlikely to have anticompetitive

effects.’®*

TABLE 1:
PRIME TIME AUDIENCE SHARES (PERCENT) AND HERFINDAHL-HIRSCHMAN INDICES FOR THESIX
LEADING PRODUCERS OFTV PROGRAMMING (2000-2006)

2000 2001 2002 2003 2004 2005 2006

TimeWar ner 14 13 14 13 12 11 11
News Corporation 8 9 8 12 10 10 10
NBC Universal 12 11 12 12 11 12 12
Disney 18 16 15 14 14 15 16
Viacom 5 6 7 6 7 8 8
CBS 15 16 15 14 13 14 14
Combined Share 72 71 71 71 67 70 71
HHI Index 978 919 903 885 779 850 881

Source Share data from Nielsen Media Research and WolZi€© as reported in Michael Nathanson, et.Bilg,
Thinking on Small Caps: As Primetime Content Disttion Expands, Will Local Broadcasters Go The \&4Ryour
Local Record StoreBernstein Research (January 17, 2007), at Exhibit

the Status of Competition in the Market for theil@ely of Video Programmindzighth Annual Report, CS Docket
No. 01-129 (Jan. 14, 2002), at 13.

33. By ignoring the remaining firms in the markidiis calculation understates the HHI, but onlylsiig For
example, if the remaining 29 percent of the marke2006 were divided equally among 20 firms, thiedated
HHI would increase by only 42 points, to 923, stitll within the “unconcentrated” range. In fadietremaining
share is divided among many more than 20 firms.

34. See U.S. Department of Justice and U.S. Fedleade Commission, Horizontal Merger Guidelinesy@2)9
at 15-16.
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These data demonstrate that the overall marketelevision programming is highly
competitive, with low concentration, low or non-gent barriers to entry, and diverse
ownership. In such a market, there is no basidbébeving thatany seller is in a position to
command higher-than-competitive prices.

The data also demonstrate that broadcast progragnsiiosing share to cable networks,
and that the decline is expected to continue infikiee. As shown in Figure 2, basic cable’s
share of the total day viewing audience surpassatddf the seven broadcast networks (ABC,
CBS, NBC, FOX, WB, UPN and Pax) in the 2000-200dwing season, and its share of prime
time viewing surpassed the networks two years .ldfbe most recent data shows basic, ad
supported cable programming holding a 58 perceartesbf total day viewing (compared with 42
percent for network and independent broadcastersbied) and a 57 percent share of
primetime viewing (compared with a 49 percent shime broadcasterst. When premium
channels and pay-per-view viewing is included, eabthare rises to 69 percent for total day,
and 66 percent for prime time.

FIGURE 2:
AC NEILSEN VIEWERSHIPTRENDS, 2001-2007
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Source AC Nielsen Television Viewing Audience, 2007
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The shift in audience share from broadcast to cablexpected to continue into the
future. Figure 3 shows SNL Kagan’s projection fonadcast versus basic cable viewing shares
through 2017.

Within the next decade, basic cable’s share iseptefl to grow to nearly 70 percent,
while broadcast networks — though they will conéirta provide widely viewed content to large
audiences — overall will command less than a thirthe market in terms of overall viewing.

FIGURE 3:

ACTUAL AND PROJECTEDBROADCAST VS BASIC CABLE VIEWING SHARES
(1980-2017)
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Source: SNL Kagan, Cable Futurecast

Ratings, of course, translate directly into revenwnd the revenue data also show the
rise of cable programming. Figure 4 below showss tiital revenues of broadcast and cable

networks as reported by SNL Kagan. As the figmdidates, in 2008, for the first time, cable

35. Note: Nielsen ratings measure the proportioinooiseholds tuned to a particular channel at tqodar
time. Since households with multiple TVs may beetdi to multiple stations, the ratings to not neaglyssum to
100 percent.
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network revenues exceeded broadcast network reseand the gap is expected to grow over

time.

FIGURE4:

ACTUAL AND PROJECTEDTOTAL REVENUES
BROADCASTNETWORKS VS CABLE NETWORKS(1980-2016 $BILLIONS)
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Source: SNL Kagan, Cable Futurecast

Taken together, the data above demonstrate tw@shinThe market for television

programming is highly competitive, with low conceation and rapid entry; and, the share of

that market that is commanded by broadcast progragwns low from the perspective of

competition analysis — indeed, lower than in 199Bemv Congress enacted retransmission

consent due to its concern that the competitivgipiafield unduly favored cable. Broadcasters,

simply put, do not have monopoly power.
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2. Concentration in the National MVPD Market Has I ncreased

While the sellers’ side of the video programmingkeais unconcentrated and becoming
less concentrated, the buyers’ side — that isMW®@D market — is experiencing consolidation at
both the national and local levéfs.

The national market for program distribution hasrssignificant consolidation in recent
years as large cable acquisitions, including thepuisttion of Adelphia by Comcast and Time
Warner, have increased buyer concentration. Asvsho Figure 5, in 2006, the four MVPDs
with the largest shares served 63 percent of alP\subscribers, up from 50 percent in 2602.
When Adelphia’s share is added to the shares oftdpefour, reflecting the acquisition of
Adelphia by Comcast (#1) and Time Warner (#4),ttdgefour MVPDs in 2006 served over 68
percent of the MVPD market — an increase of 18 gr@age points from 2002. Thus, national
networks depend on just four purchasers to reaehlyn@0 percent of all MVPD subscribers
nationwide. An MVPD'’s refusal to carry a nation&twork, or even the threat of a refusal, can
significantly jeopardize that network’s ability tperate efficiently, and in the worst case, could

cause that network to fail.

36. The consolidation among cable operators thagiding to higher concentration shows some sififieing
offset by the entry of telephone companies, butceatration will remain high relative to the markietr
programming, as barriers to entry are substantial.
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FIGUREDS:
INCREASE INMARKET SHARE OFLARGESTMVPD PrROVIDERS 2002-2006
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Source: Thirteenth MVPD Report, at Appendix B, &ab4; Twelfth MVPD Report, at Appendix B, Tablé B-

3. MVPD Concentration in Individual L ocal Markets Has | ncr eased

Cable acquisitions have not only increased natidmgler concentration ratios, which
increases their bargaining power relative to nafiggrogramming networks, they have also led
to increased concentration in markets. But actions are not the only means by which cable
operators have increased local market shares: edant years, they have engaged in large
numbers of cable system “swaps,” in which two msytem operators (MSOs) trade cable
systems in different geographic areas to build dardclusters.” Higher cable system
concentration at the local level increases thedanmyg power of cable systems relative to local

programmers.

37. Thirteenth MVPD Report at Tables B-3, B-4, TitteIMVPD Report at Tables B-3, B4. The share of
subscribers served by the top ten MVPDs has atgedsed, from approximately 84 percent in 200Z7rtpé&cent in
2006.
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As reported by the FCC, clustering via system swegssbecome increasingly common:
Cable operators continue to pursue a regional egfyaiof ‘clustering’ their
systems. Many of the largest MSOs have concentréted operations by
acquiring cable systems in regions where the MS®adly has a significant
presence, while giving up other holdings scatteaedoss the country. This
strategy is accomplished through purchases and sdi€able systems, or by
system ‘swapping’ among MSGS.
Data from SNL Kagan show the number of clusters w20,000 or more subscribers rose from
29 systems in 2005, covering 29.8 million subseapéo 43 in 2007, covering 38.1 million
subscribers? A cable operator's refusal to carry a local stat{once that station has elected
retransmission consent, and thus is not eligibtenfast carry) in a clustered area, or even the

threat of a refusal, can significantly jeopardizattiocal station’s ability to operate.
B. Cable Operators Have Significant Advantagesin Bi-L ateral Negotiations

In addition to the standard measures of market pgmesented above, the bargaining
relationship between broadcasters and programmistghditors can also be thought of in terms
of each side’s ability to bear the costs of a biaigg impasse. While cable operators complain
that broadcasters have the upper hand, the evidiEmeenstrates otherwise.

As an initial matter, it is important to note thmith broadcasters and MVPDs have very
strong incentives to reach agreements, for two gmnreasons: First, both industries are
characterized by high fixed costs, meaning that raaction in output (i.e., a reduction in the
number of viewers/subscribers) is, in the short not matched by a decline in costs. Second,
both industries’ products are highly perishableamieg that a product that is not sold at the time
it is produced cannot simply be put in a warehotesde sold later. Thus, if a negotiating

impasse leads broadcasters to lose viewers (aru laglvertising revenues), or cable companies

38. Eleventh MVPD Report at 1141.
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to lose subscribers, the loss of revenues tramsskitectly into lost profits, and can never be
made up. As the FCC has concluded, “the retrarssmmsconsent process provides ‘incentives
for both parties to come to mutually beneficial arrangem&nand “the failure to resolve local
broadcast carriage disputes through the retrangmissnsent process potentially is detrimental
to each sidg*°

While both sides lose when a local broadcast sighalulled from a cable operator’'s
channel lineup, the evidence suggests that brottsdsse more. When impasses occur, and
broadcast stations are pulled from an MVPD’s chhlmeups, the primary cost to the MVPD is
the potential loss of subscribers (who may eitmétch to another MVPD, such as from cable to
DBS, or simply go back to over-the-air). The prgneost to a broadcaster, on the other hand, is
the combination of lost compensation from the MV{plDs lost advertising revenues.

Most industry analysts believe the costs of impas&al disproportionately on
broadcasters. Bernstein Research, for examplecluaes that retransmission negotiating
leverage is “steeply asymmetrical” in favor of eablperatoré® primarily because “subscribers
leave distributors for competitors only slowly, wehadvertising revenues are lost right aw#y.”
Moreover, Bernstein explains, “negotiating leverdgeretransmission consent is a function of
local market share®® Thus,

At the end of the day, if retrans[mission] negatias reach an impasse, the TV

station owners can choose to pull their signal fribka cable system. However,
financially this is profoundly damaging to the Ttason’s P[rofit] &L[oss] given

39. Data for 2007 data from SNL Kagan, Broadbaatl€ Financial Databook; 2005 data from SNL Kagan a
reported in Thirteenth MVPD Report at Table B-2.

40. SHVERA Repott 144 (citing News-Hughes Order, 19 FCC Rcd &tB51180) (emphasis added).

41. Bernstein Researcable and Satellite: Asymmetrical “Retrans” Leage Favors Cable over Satellite
and TelcosMar. 21, 2006 (hereaft®ernstein Repoytat 1. See also Merrill LynciBrief Thoughts on Medjavar.
16, 2006, at 2 (“We are simply not convinced thaiabicasters have sufficient leverage over the M$®@tharge
significant rates [for retransmission consent].”).

42. Bernstein Reporat 1

43. Bernstein Repordt 1.
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that its sole revenue stream is driven by vieweard given that cable MSOs

account for an average of 60% of distribution amdnehigherin some markets

(i.e., urban markets). Given the fixed cost natafethe TV station business

model, the margin on this lost advertising reveisugearly 10094?

In summary, based on traditional measures of maxdketentration and entry, and on the
specific economic characteristics of bilateral negimns between broadcasters and MVPDs,
there is simply no basis for claims that broadecaskave the ability to impose unreasonable
retransmission consent terms on programming digbis. As shown in the section below, the
evidence also demonstrates that the outcomes oflacegotiations have not resulted in
excessive compensation and that the compensatirhdéis been paid has little or no impact on

cable company prices.

V. RETRANSMISSION CONSENT, PROGRAMMING COSTSAND RETAIL PRICES

One of cable operators’ arguments against retrassom consent is that any
compensation paid to broadcasters for their sigsalfimately passed along to consumers in the
form of higher retail prices. At one level, thissartion is a truism, equivalent to saying that if
steel were free, car companies could charge lessutomobiles. The problem, of course, is that
if the price of steel were set to zero, no stealldde produced, and there would be no cars in
the first place. From an economic and consumefanelperspective, the correct question is
whether prices are set so as to send the righalsiga both sellers and buyers. If the price ts se
too low, sellers will not produce the economicallptimal quantity (or quality) of output, and
consumer welfare will suffer.

The discussion above demonstrates paraa faciematter that conditions in the market
for programming are such that retransmission cdneegotiations can be expected to yield

prices that closely approximate the social optimuievertheless, cable operators and other

44. Bernstein Repordt 2.
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MVPDs have continued to complain that retransmissioonsent compensation has
“unreasonably” increased their programming costs @sulted in significantly higher prices to
consumers. The evidence presented below demasstodiherwise. First, during the period
when cable operators refused to pay monetary cosapien, and forced broadcasters instead to
accept in-kind compensation (primarily in the foahcarriage of affiliated programming), the
evidence does not support cable operators’ clamasresulting increases in programming costs
had any significant effect on their overall costsigures or on the retail prices they charged
consumers. Second, during the more recent pertwehvbroadcasters have begun to receive
monetary compensation, the evidence shows that soahmpensation is extremely modest
relative to cable operators’ overall revenues, iarikely to remain so.

A. In-Kind Compensation for Retransmission Consent Has Not Had an Appreciable
Effect on Cable Costs or Rates

From 1992 through 2004, cable operators refusefdaip monetary compensation for
retransmission consent, preferring instead to coisgie broadcasters, if at all, only in kind.
Such compensation primarily took the form of agngeio carry affiliated broadcast or cable
programming. For example, a cable operator mighéeato carry a local station’s cable-only
news and weather channels or to carry a small gmdgnt station owned by a broadcasting
company in one market where the cable operatoraheable system in return for the right to
carry a “big three” network-affiliated station ima@her market; or to carry a start-up cable
network owned by a broadcasting company in retamtfie right to carry that company’s
broadcast stations. In either case, it is for fozak purposes impossible to place a monetary
value on these barter exchanges. It is possildeieber, to examine the total costs cable

operators paid for programming. As noted abové]ecaperators allege that retransmission
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consent resulted in higher programming costs, ancel them, in turn, to raise prices charged to
consumers.

The problem with the cable operators’ argumenta programming costs have not risen
in relative terms in recent years, even as cablegeprhave gone up significantly. Whether
compared to other elements of cable company ctstsable company revenues, or to cable
company profits, programming costs are relativehals, and their share has been stable or, by
some measures, declining. And, the cost of anydmast retransmission consent compensation
is a small fraction of what cable and satellite pames pay for non-broadcast programming.

Figure 6 below shows the relationship between caplrators’ programming expenses,
on the one hand, and their overall expenses arehues, on the other, as reported by SNL
Kagan. The data show that programming expensesdeslined in recent years when compared
to both revenue and expenses, falling to less Bdapercent of revenues in 2006. This period
coincides with the period when cable operators ltawveplained most aggressively abaosing

programming costs.

EmPIRIS LLC



26

FIGUREG6:
PROGRAMMING EXPENSES VS TOTAL REVENUE AND TOTAL EXPENSES
MAJORCABLE OPERATORS(2001-2006)
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Source: SNL Kagan, Benchmarking Cable

The Kagan data is consistent with data reporteather industry analysts. Figure 7
shows the results of an analysis by Morgan St4hlefyprogramming costs in relationship to
video revenues (as opposed to all revenues), lBgeat type of programming. As the figure
shows, there simply is no evidence that programnuaogts have increased relative to the

revenues cable operators earn from distributinggh@ramming.

45. See Morgan StanleZable/Satellite: Looking into 3Q06 and 2007; Causioon the Top Line, Capital
Expenditures, and Lofty Valuatio(®ct. 25, 2006) [hereaftddorgan Stanlely
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FIGURE7:

CABLE OPERATORS PROGRAMMING COSTS AS APROPORTION OFVIDEO REVENUES
BY CATEGORY OFPROGRAMMING, 2003-2006
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The operating expense figures discussed above tlinclode the large infrastructure
investments made by cable operators in recent ygsssshown in Figure 8, the National Cable
and Telecommunications Association (NCTA) repohtat tcable operators have invested more
than $131 billion since 1996 to replace coaxialleatith fiber optic technology and to install

new digital equipment in homes and system headedidsying them to provide digital signals,

27

broadband services, telephony services, high-deimitelevision (HDTV), and video-on-

demand services.
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FIGURE8:
CUMULATIVE INVESTMENT IN PLANT BY CABLE OPERATORS1996-20074$BILLIONS)
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As Figure 9 shows, when cable operators’ investmgninfrastructure are taken into
account, the proportion of their total expenditumesounted for by programming falls to 28

percent.
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FIGURE9:

CABLE OPERATORSEXPENSESPER SUBSCRIBERPER MONTH
(INCLUDING INFRASTRUCTURESPENDING), 2006
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It is also useful to compare programming costsable operators’ profits, which have
increased substantially in recent years. If progréng expenses were significantly contributing
to the cable operators’ costs, then one would d@xpeber things equal, that profits would
decline as programming expenses incredethe evidence suggests otherwise.

Figure 10 shows the change in programming experedit(per subscriber, per month)
compared with three measures of profitability —akogross profit, video gross profit, and

operating cash flow, for 2003 through 2006 for fdeading cable operato?5. Total gross

46. In general, some portion of an increase irctig of an input will be passed through to consginsith the
precise effect depending on several factors, inctuthe share of the input’s contribution to theduction of the
overall service, changes in the quality of the infand resulting changes in quality of the outpat)d the
competitive structure of the industry. Firms irperfectly competitive industry pass on 100 peragin& cost
increase to end users, whereas a firm with monopalyer absorbs a certain percentage of a costaser&ee, e.g.,
P.R.G. Layard and A.A. Walterllicro-Economic Theory1978), esp. Ch. 9-10.

47. Based on data reported by Morgan Stanley fbtewasion, Charter, Comcast and Time Warner.
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profits increased from $48.96 per subscriber pentmdn 2003 to $62.99 per subscriber per
month in 2006, an increase of $14.04, or 29 percdhtiring the same period, programming
expenses per subscriber per month increased fr&6%1o0 $18.47, an increase of $2.84 per
subscriber per month, or 18 percent. Thus, thee@se in gross profits per subscriber for these
cable operators was approximately five times agelas the increase in programming expenses
per subscriber (and, in percentage terms, nearigetas large). As the figure shows, on a
percentage basis, three of the four metrics grewemapidly than programming expenses; the
fourth, video gross profits, still grew by more tharogramming expenses in absolute terms.
FIGURE 10:

GROWTH IN PROGRAMMING EXPENSES VSMEASURES OFPROFITABILITY,
MAJOR CABLE OPERATORS(PER SUBSCRIBERPER MONTH, 2003-2006)
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Source: Empiris LLC, Morgan Stanley.

In summary, there simply is no evidence that th&ind compensation cable operators
have paid to broadcasters for retransmission consas resulted in increased programming
expenses relative to cable operators’ revenuesy @kpenses, or profits. Accordingly, there is
no basis for cable operators’ claims that retragsion consent has had any appreciable effect on

cable subscription rates paid by consumers.
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B. Monetary Compensation for Retransmission Consent is De Minimus and Likely to
Remain So

As noted above, cable operators have resisted gayionetary compensation for
retransmission consent and argued that the remard tn favor of monetary compensation will
cause them to raise prices to consumers still éarthThe evidence shows, however, that
monetary compensation represents a tiny fractiooable operators’ revenues, and — even if
nearly all broadcasters are successful in winnirapetary compensation — will remain a tiny
fraction in the future.

Figure 11 shows actual and projected revenue geatamrtial cable subscriber, as reported
by SNL Kagan, for 1995 through 2017. As the figundicates, cable operators have seen
dramatic increases in their monthly subscriber meres (average revenues per unit, or ARPU) in
recent years, with ARPUs more than tripling (froB2%7 to $102.89) between 1995 and 2008.
Cable operators have seen increases in revenuasbfisic and enhanced video services, from
high-speed data services, and, most recently, ftable telephony. All of these revenues,
however, are ultimately attributable in some measarthe basic cable programming that forms
the core of cable operators’ new triple-play offigs: Without video, their entry into these new

markets would be vastly more difficult, if not ingmble.
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FIGURE11:
ACTUAL AND PROJECTEDAVERAGE REVENUE
PER RESIDENTIAL CABLE SUBSCRIBER(1995-2017)
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Monetary retransmission consent compensation reptgsand is expected to continue to
represent, only a tiny fraction of the cable comesinexploding revenue base. While
retransmission consent agreements are typicallfidamntial, broadcasters do provide reports on
overall revenues, including data that can be usesstimate retransmission consent fees. Figure
12 below shows SNL Kagan'’s estimates for retransionisconsent fees as a proportion of cable
company revenues from 2006 through 2015, assumig (a) the proportion of cable
subscribers covered by monetary compensation agrsnfor retransmission consent increases
from 18 percent in 2006 to 95 percent in 2012 aegohd, and (b) the number of broadcast
stations in each market that receive monetary cosgi®n increases from 1.5 in 2006 to 4.0 in
2014 and beyond; that is, the figures assume tinially all major broadcast stations receive
monetary compensation for retransmission by theaértde period. As the figure shows, Kagan

estimates that monetary compensation accountsniigr@2 percent (that is, two tenths of one
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percent) of cable company revenues today, and ¢laty under very liberal assumptions about
the trend towards monetary retransmission conseed fn the future, will never reach one
percent of cable revenues.

FIGURE 12:

ACTUAL AND PROJECTEDRETRANSMISSIONFEES AS APERCENTAGE OFCABLE REVENUES
2006-2015
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These figures are perhaps even more stark whemr®sext in dollars and cents. Kagan
estimates that the average total retransmissioserariee paid by cable companies in 2015 will
be $1.14 (for four broadcast channels), while atdame time cable companies will be charging
the average subscriber about $136 per month. tRuarsother way, monetary retransmission
consent fees are projected to increase by $1.0&yescriber per month in the next decade;
during the same period, cable revenues per sulesonill go up approximately 45 times as
much, by $48.38. Retransmission consent feeshier avords, simply cannot be responsible for

any significant portion of cable operators’ inciegsamonthly fees.
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V. NEGOTIATING I MPASSES ARE RARE, AND HAVE A NEGLIGIBLE IMPACT ON CONSUMERS

As noted above, cable operators have resisted dive howards monetary retransmission
consent fees. Despite the fact that both DBS éomesrand, more recently, telephone companies
that provide video services have paid monetary feesetransmission, cable companies have
fought hard to hang on to the “in kind” compensatiegime they successfully imposed in the
wake of the 1992 Act. One symptom of this resistahas been the willingness of cable
companies temporarily to forego carriage of broatistations rather than accede to monetary
compensation. In addition, as DBS operators’ maskares have increased during the 1990s,
and as they have increasingly sought to increase dbility to transmit local broadcast stations
into local markets (local-into-local carriage), yhwo have grown more likely temporarily to
forgo carriage of some broadcast stations wherangtnission consent agreements are not
reached.

As noted above, negotiating impasses that resutbiniage interruptions are costly for
program distributors and cable companies alikensGmers also incur a cost, as they may be
inconvenienced (e.g., by having to purchase andllirentennas, or learning to download some
of their favorite programs over the Internet), oree decide to forego watching some
programming. Concerns about the impact of negogaimpasses on consumers have raised
guestions in the minds of some about whether retnégsion consent should be weakened or
reformed?®

This section presents evidence demonstrating @waiage interruptions resulting from
retransmission consent impasses are extremelytygieally brief, and have a negligible impact

on consumers.
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Two points should be noted at the outset. Fih&,right to not agree is fundamental to
any negotiation. As indicated above, this is thstpre Congress took in passing the 1992 Cable
Act (when it indicated it would not “dictate the toame” of negotiations), and it has been
faithfully upheld by the FCC on the occasions wicable and DBS operators have sought its
intervention. Second, the alternative to permittiree negotiations is to force companies to
engage in binding arbitration. Ultimately, howewiaie purpose of arbitration is to set prices and
terms, i.e., to engage in price controls, evemifaocase-by-case basis. Given the complexities
and higher differentiated circumstances associidretransmission consent negotiations, the
probability of mandatory arbitration achieving amwg approaching socially optimal prices and
terms is low.

If carriage interruptions were imposing large caststhe U.S. economy, or even on a
substantial proportion of consumers, some mightueardpat mandatory arbitration, despite its
inherent inefficiencies, should be considered. @&Wedence, however, shows that this is not the
case.

Between January 2006 and December 2@d8adcasting and Cablesported a total of
eight instances in which retransmission disputesttecarriage interruptiorf€. As shown in
Table 2, four of these involved a DBS operator (Dietwork), while the other four involved
cable companies (Mediacom, Suddenlink, and Timen&ar The number of stations involved

ranged from as few as one to as many as 24, wielduration of the interruption ranged from as

48. See, e.gCRS Reporat 1-2.

49. Broadcasting and Cablis the leading trade magazine covering the bragtohtpand cable industries and it
is reasonable to assume that it covered everyrniostén which a negotiating impasse led to an iofgfon in
carriage.
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few as five days to as many as 4#15The simple average duration of the disputes vtagdays,

but this average is heavily affected by the sirggigton dispute between KAYU and Time

Warner: The average of duration of the other seligputes was approximately 44 days.

TABLE 2:
RETRANSMISSIONDISPUTESRESULTING IN CARRIAGE INTERRUPTIONS 2006-2008
Number
of Total
Duration | Stations List of Stations Householdsin
Parties Dates (Days) Affected Affected Affected DM As
Fisher KBAK, KBFX, KBCI, KVAL,
I . 12/18/08- 14 (through KIDK, KATU
Communications/Dish present 12/31/08) 10 KOMO,KUNS, KIMA, 4,061,880
Networ k KUNW
Y oung Mid- KRON , WLNS, WKRN,
Broadcasting/Dish December 5 10 | WBaY KLEY KELO. | 6,650,980
Networ k 2008 KWQC
. j October- WIVBINLO, WWHO
Lin TV/Time Warner November 31 17 WUPW, WDTN, WISH, 5,914,950
Cable 2008 WNDY, WIIH, WTHI,WANE,
WLUK,WALA WBPG,WWLP
August-
Citadel/Dish Network September 37 4 WOI , WHBF, KLKN, KCAU 1,178,200
2008
: : July-
Elitr\fv'gﬂio”/ Dish September 72 1 | «kree 179,010
2008
December
Lin TV/Suddenlink 2007 — March 90 2 KXAN, KBIM 1,356,790
2008
. December
éﬁng/T'me Warner 2006 — 415 1| kaw 416,630
February 2008
KDSM , KGAN,WEAR,
WFGX , WYZZ , WLOS,
December WMYA , WDKY, WMSN,
Sinclair/M ediaCom 2007 — 60 24 | Woow kes, woka'wics | 10,726,520
February 2008 WICD, KDNL, WTWC,
WTTO, WABM, WTVZ,
WCGV, WVTV
Averages/Totals NA 91 9 30,484,960

It would be incorrect, however, to conclude thab&khe households in these DMAS — or

even a significant fraction of them — were affecbgdthese carriage interruptions. First, these

50. One dispute, between Fisher Communications@isd Network, is still ongoing; for purposes of the
calculations below, which are based on 2006-20@8/ivig data, only the 14 days in 2008 for which iege was
interrupted are counted.
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interruptions affected (at most) only the housebddbscribing to the MVPD involved in the

dispute. Thus, only Dish subscribers (not cablessubers, and not DirecTV subscribers) were
affected by the Dish disputes; and, only subscsildrthe affected cable company (not DBS
subscribers or subscribers of other cable compampegating in these DMAS) were affected by
the disputes involving cable companies. Of counsme of the households which receive their
television exclusively over the air (i.e., which dot subscribe to pay TV at all) were affected at
all.

Second, among households which do subscribe taftbeted cable or DBS provider, not
all households would have watched the affected rélanat all during the duration of the
interruption. Nationally, the typical householdytunes in to about 17 television channels each
month.

Third, even among households that would otherwgse ltuned in to a particular channel
during the period of the interruption, it is reasble to believe that many of them were able to
find another channel offering acceptable prograngmifor example, a viewer who might have
tuned in to the local nightly news on the chanwelwhich carriage was interrupted in order to
see the weather forecast might well have found Mveather news on another channel.

Taking these three factors into account, it isrcthat many of the households in a DMA
where a carriage interruption occurs wouldcbenpletely unaffected by that interrupti@s they
did not subscribe to the MVPD involved in the intgation, would not have watched the affected
channel anyway, or found the programming they gerking on a different channel.

For some households, however, it is reasonablelteve that the interruption did have at
least some effect. One way of measuring that effedo estimate how many hours those

households would have spent viewing the affectatiost in the absence of the interruption. It is
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possible to arrive at such an estimate by combidatg on the number of households affected by
a particular carriage interruption (i.e., the numbabscribing to the affected MVPD) with
ratings data for the interrupted stations.

Table 3 presents estimates of the impact of thiet @grriage interruptions during 2006-
2008 on household viewing hours, both in the aggee@nd as a proportion of total viewing
hours. Columns (1) and (2) show the number of etarkffected by each interruption, and the
total number of TV households in those marketslu@a (3) shows the estimated proportion of
households in the affected markets which subscrtbe¢he MVPD for which service was
interrupted — i.e., the proportion of househgddsentially affected by the interruption. Column
(4) shows, for potentially affected households ptitye average number of daily viewing hours
affected by the interruption, i.e., the hours thbseiseholds would have spent watching the
station that was made unavailable by the interomptand Column (5) shows affected viewing
hours for those households divided by total daigwing hours, i.e., the proportion of daily
television viewing time affected by the interruptioColumn (6) shows affected viewing hours
as a proportion of total annual viewing hours fotgmtially affected households; Column (7)
shows affected viewing hours as a proportion adltgtewing hours for all households in the
affected markets (including those subscribing to waffected MVPD, or which receive

television only over the air). The bottom row lrettable shows national totals and averages.
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TABLE 3:
ESTIMATED EFFECT OFSERVICE INTERRUPTIONS ONVIEWING HOURS
(1) (2 (3) 4) (%) (6) (7)
Daily % Daily % Annual % Annual
Affected Viewing Viewing Viewing
Total TV | % TV HHs Viewing Hours Hours Hours
HHsin Subscribing Hours Affected Affected Affected
Affected Affected to Affected (Affected (Affected (Affected (Al TV
Parties M arkets Markets MVPD HHs) HHs) HHs) HHs)
Fisher
Communications/Dish 7 4,061,880 13% 0.39 4.7% 0.27% 0.03%
Network
Young
Broadcasting/Dish 10 6,650,980 13% 0.80 9.7% 0.10% 0.01%
Networ k
('-:g‘blTeV’T'mewamer 11 5,914,950 38% 0.55 6.7% 0.67% 0.25%
Citadel/Dish Networ k 4 1,178,200 15% 0.40 4.8% 0.46% 0.07%
Barrington
Broadcasting/Dish 1 179,010 20% 0.88 10.7% 2.12% 0.43%
Network
Lin TV/Suddenlink 2 1,356,790 22% 0.40 4.8% 0.92% 0.20%
E:bTGU’T'mewamer 1 416,630 10% 0.28 3.4%+ 3.83% 0.38%
Sinclair/M ediaCom 16 10,726,520 7% 0.32 3.9% 0.95% 0.07%
R'sgr(’;gi'ﬂm als 47 30,484,960 |  16%** 0.47+* 5.7%** | 0.21%** | 0.0089%***

* Rows to not add to total since some markets aéfierted by more than one dispute. ** Average ssmffected markets. *** Based on 100%

of U.S. TV HHs.

The data shown in Table 3 demonstrate that the athrgfaretransmission consent-related
carriage interruptions on television viewing in thes. is infinitesimally small. For example, the
bottom row of columns (4) and (5) shows that hookihsubscribing to MVPDs affected by

service interruptions were unable to view theirsffichoice” television station for about 30

minutes during each day of the interruption, repnéisg less tharsix percentof the average

household’s total daily viewing time of 8.2 houtke highest proportion of viewing time

affected, in the Barrington/DISH dispute, was l#smn an hour, or about 10.7 percent of daily
viewing time. Of course, these figures assume rainthese households had access to those

channels over-the-air, and that none were ablentbequally acceptable programming on other

stations.
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Overall, as shown in the bottom row of column {Ag eight service interruptions that
occurred in 2006-2008 affected j0089 percent that is less than one one-hundredth of one
percent — of annual television viewing hours in tbeited States. To put this figure in
perspective, on average, U.S. households expedemteverage annual service interruption —
that is, the inability to tune in to their first-ailce television channel — of about 16 minutes durin
this period. To put this figure in further contexhe average North American household
experiences annual electricity outages of about i@8iutes — during which time, they are, of
course, unable to watdny TV channels. Thus, the average household is abéutmes as
likely to be without electricity at any given tintiring the year than it is to be deprived of its
first-choice television channel as a result oftearesmission-related carriage interruption.

Another benchmark worth considering is this: &lpirationalstandard for cable system
reliability is 99.97%, implying average annual systoutages of 158 minutes per y&ar.
Assuming (conservatively) that cable systems mbist aspirational target, the typical U.S.
household is about ten times as likely to be withamy cable service at all as a result of a cable
system outage than it is to be unable to watcHansrite broadcast channel as a result of a
retransmission dispute.

VI. CONCLUSION

Cable operators seek to weaken the retransmissitmsent regime, thereby strengthening
their leverage in negotiations with broadcasteffiey argue broadcasters have market power,
that they have used this power in the past to imposreasonable in-kind compensation
arrangements, and that they will use it in the feitto force payment of excessive monetary

compensation. They wrap all of their argumentsthiea notion that retransmission consent
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increases the cost of programming, which must tleepassed through to consumers in the form
of higher cable rates — thereby explaining why eahbtes are rising so rapidly.

Each and every one of the cable operators’ asasri®incorrect. Broadcasters do not
have market power in the national market for MVPDgoamming, and they do not have the
ability to impose uneconomic terms of any kind oWRDs at the local level. Programming
expenses do not explain a significant portion sihg cable rates. Moreover, the move towards
monetary compensation for broadcast signals — wtadie operators have successfully resisted
for 15 years — is likely to increase economic éficy and enhance consumer welfare, as it
provides another means (in addition to barter) lbooadcasters and distributors to reach
efficiency-enhancing bargains. Finally, concerrowbthe impact on consumers of carriage
interruptions resulting from impasses in retransmois negotiations is misplaced, as such
impasses are rare and typically brief, and do fileicaa significant proportion of household
television viewing.

More broadly, retransmission consent is achievirggigely what Congress intended it to
achieve when it passed the 1992 Cable Act: Estahly a market based mechanism to ensure
that broadcasters receive the economically efftdievel of compensation for the value of their
signals. Such compensation ultimately benefitssaarers by enriching the quantity, diversity,
and quality of available programming, includingdbprogramming. Thus, proposals to repeal

or weaken the existing system are misguided, anddirmarm consumer welfare.

51. See Walter Ciciora, et &Jodern Cable Television Technology fdmsterdam: Morgan Kaufmann,
2004) p. 720. Cable operators do not publicly refieir actual outage rates.
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